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COMBINED HEAT AND POWER
POWER PURCHASE AGREEMENT

This power purchase agreement is dated as omihgaly of [e], 200[e] between
[e] (the “Supplier”) and the Ontario Power Authority (th8tiyer”).

WHEREAS the Buyer, pursuant to and in accordance withdthextive issued by
the Ontario Minister of Energy to the Ontario Powerthority dated June 15, 2005, issued a
request for proposals dated , 2008, taistie supply of approximately 500 MW of
high efficiency combined heat and power generaffom projects in Ontario (theCHP II
RFP”), comprising district energy facilities and natligas-fired industrial, by-product fuel-fired
industrial and renewable fuel-fired industrial cogration facilities;

AND WHEREAS the Supplier submitted the Proposal in respongkedCHP I
RFP and the Proposal was selected by the Buyer;

AND WHEREAS the Supplier and the Buyer wish to execute thissAgent in
order to formalize the long-term contractual aremgnts for the Supplier to develop and
operate the Facility, and to supply Electricity &delated Products from the Facility, directly or
indirectly, to the IESO-Administered Markets ordn End-User and Useful Heat Output from
the Facility to a Host Facility, all on the termedaconditions set out herein;

NOW THEREFORE, in consideration of the mutual agreements s¢ foerein
and other good and valuable consideration, theipt@nd sufficiency of which are hereby
acknowledged, and intending to be legally boune Rhrties agree as follows:

ARTICLE 1
DEFINITIONS

1.1 Definitions

In addition to the terms defined elsewhere hetbia,following capitalized terms shall have the
meanings stated below when used in this Agreement:

“Acceptable Credit Rating’ means has the meaning ascribed to it in Sectién 6

“Acceptable Security means a Letter of Credit or cash or any othemfaf surety instrument
acceptable to the Buyer in sole and absolute disareprovided, however, that where cash is
provided as security, it shall be delivered to Buger in the form of a certified cheque or bank
draft or by wire transfer.

“Actual Fuel Percentagé or “AFP” has the meaning ascribed to it in Section 2.7(c).
“Actual Useful Heat Output Percentagé has the meaning ascribed to it in Section 15.7(a)

“Affiliate ” means any Person that: (i) Controls a Party;igiiControlled by a Party; or (iii) is
Controlled by the same Person that Controls a Party

12179061.15
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“Agreement means, subject to Section 1.11, this power pwsehegreement, the CHP || RFP
and the Proposal, collectively, as the same magrbended, restated or replaced from time to
time.

“A.M. Best’ means A.M. Best Company or its successors.

“A.M. Best's Ratings' means the ratings provided by A.M. Best includithg rating of an
insurer’s financial strength and ability to meegoimg obligations to policy holders.

“Amendment’ has the meaning ascribed to it in Section 2.1(c).
“Ancillary Services’ has the meaning ascribed to it in the IESO MaFkeles.

“Annual Delivered Electricity” means, for a Contract Year, the aggregate amoubelivered
Electricity, expressed in MWh, actually deliverexdithe Delivery Points during such Contract
Year.

“Annual Fuel Adjustment Amount” has the meaning ascribed to it in Section 4.2(a).
“Annual Profile Adjustment Amount” has the meaning ascribed to it in Section 4.1(a).
“Annual Operating Plan” has the meaning ascribed to it in Section 15(B)c)

“Annual Price Ratio” means, for a Contract Year, the quotient obtaibgddividing (i) the
Annual Production-Weighted Average Price for sucmi@act Year by (ii) the Annual Submitted
Profile-Weighted Average Price for such ContracaiYe

“Annual Production-Weighted Average Pricé or “APWAP” means, for a Contract Year, an
amount expressed in Dollars per MWh and calculbtedividing (i) the aggregate sum of (a) the
Contract Price Hours in such Contract Year mubghlby (b) the Hourly Delivered Electricity
for such Contract Price Hours multiplied by (c) tweresponding HOEP for such Contract Price
Hours by (ii) the Contract Price Delivered Eledtyidor such Contract Year.

“Annual Submitted Electricity Profile” means, for a Contract Year, the aggregate amofint
Electricity, expressed in MWh, that the Facility vl have delivered to the Delivery Points if
the Facility had produced all of the Submitted Hip@&iectricity Profile during all Contract Price
Hours in such Contract Year.

“Annual Submitted Profile-Weighted Average Pricé or “ASPWAP” means, for a Contract

Year, an amount expressed in Dollars per MWh afhclitzded by dividing (i) the aggregate sum
of (a) the Contract Price Hours in such ContracarYmultiplied by (b) the Submitted Hourly
Electricity Profile for such Contract Price Hoursiltiplied by (c) the corresponding HOEP for
such Contract Price Hours by (ii) the Annual SubeditElectricity Profile for such Contract
Year.

“Approved Incremental Costs has the meaning ascribed to it in Section 3.4(c).

“Arbitration Panel” has the meaning ascribed to it in Exhibit I.
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“Arm’s Length” means, with respect to two or more Persons,dbeh Persons are not related
to each other within the meaning of subsectiong2513), (3.1), (3.2), (4), (5) and (6) of the
Income Tax ActCanada) or that such Persons, as a matter gfdaat with each other at a
particular time at arm’s length.

“Assigneé has the meaning ascribed to it in Section 16.5(c)
“Assignment Period has the meaning ascribed to it in Section 16.5(e)

“Associated Relationshipp means the relationship between a meter at a BgfifPoint and a
Market Participant (where such Market Participanhot the Metered Market Participant), as
established by following certain processes in théWeb.

“Availability ” or “AV” has the meaning ascribed to it in Exhibit J.

“Average Annual Contract Capacity means the simple average of the Average Seasonal
Contract Capacity for Season 1, Season 2, Seaand Season 4 as set out in Exhibit B.

“Average Seasonal Contract Capacitymeans the average On Peak capacities in the Steloimi
Hourly Electricity Profile over Season 1, Seasors2ason 3 or Season 4, as applicable, as set
out in Exhibit B.

“Average Test Capacity has the meaning ascribed to it in Section 15(6(g)
“Bank Act” means thdank Act(Canada), as amended from time to time.

“Business Day means a day, other than a Saturday or Sundaytadutsry holiday in the
Province of Ontario or any other day on which bagkinstitutions in Toronto, Ontario are not
open for the transaction of business.

“Buyer” has the meaning ascribed to in the opening papygof this Agreement.
“Buyer Event of Default’ has the meaning ascribed to it in Section 10.3.
“Buyer Statement has the meaning ascribed to it in Section 12.2(g)

“By-Product Fuel’ means the product of another process that can beeduto produce
Electricity and Useful Heat Output, but does netude natural gas;

“By-Product Fuel-Fired Industrial Cogeneration Faciity” means a cogeneration facility that
burns By-Product Fuel or uses Thermal Waste &ritsary Fuel and generates electricity while
simultaneously producing Useful Heat Output foraan@ul commercial or industrial purpose.
For greater certainty, a By-Product Fuel-Fired btdal Generation Facility may burn natural
gas as a supplementary fuel.

“Capacity Check Test has the meaning ascribed to it in Section 15.6(a)

“Capacity Confirmation” has the meaning ascribed to it in Section 15.6(e)
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“Capacity Products’ means any products related to the rated, contisutbad-carrying
capability of a generating facility to generate aetiver Electricity at a given time.

“CCT Price Reduction Factot' has the meaning ascribed to it in Section 15(&}h)

“CHP Il Contract” means a contract entered into by the Ontario PdAehority pursuant to
the CHP Il RFP.

“CHP Il RFP” has the meaning ascribed to it in the recital$i® Agreement and, for greater
certainty, shall include all addenda in respecthef CHP Il RFP provided in writing by or on
behalf of the Ontario Power Authority from timettme prior to the date of this Agreement. A
copy of the CHP Il RFP is attached as Exhibit F @ndcorporated herein.

“Claim” means a claim or cause of action in contract, i) tmder any Laws and Regulations or
otherwise.

“Commercial Operation” has the meaning ascribed to it in Section 2.5.

“Commercial Operation Daté¢ means the date on which Commercial Operationinst f
attained.

“Commercially Reasonable Efforts means efforts which are designed to enable ayRartin

the case of a Host Facility Force Majeure, the Hastectly or indirectly, to satisfy a condition
to, or otherwise assist in the consummation of tthesactions contemplated by this Agreement
(or in the case of a Host Facility Force Majeuley Off-Take Agreement) and which do not
require the performing Party to expend any fundassume liabilities, other than expenditures
and liabilities which are reasonable in nature amtbunt in the context of the transactions
contemplated by this Agreement (or in the case ldbat Facility Force Majeure, the Off-Take
Agreement).

“Company Representativé has the meaning ascribed to it in Section 15.1.
“Completion and Performance Security has the meaning ascribed to it in Section 6.1(a).
“Confidential Information ” means

(@ all information that has been identified as confiatk and which is furnished or
disclosed by the Disclosing Party and its Repredies to the Receiving Party
and its Representatives in connection with thise&gnent, whether before or after
its execution, including all new information dervat any time from any such
confidential information, but excluding: (i) pudieavailable information, unless
made public by the Receiving Party or its Repreders in a manner not
permitted by this Agreement; (ii) information aldgaknown to the Receiving
Party prior to being furnished by the Disclosingrtiaand (iii) information
disclosed to the Receiving Party from a sourcerathen the Disclosing Party or
its Representative, if such source is not subjectaty agreement with the
Disclosing Party prohibiting such disclosure to tReceiving Party; and (iv)
information that is independently developed byReeeiving Party; and
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(b) Mutually Confidential Information.

“Connection Agreement means the agreement entered into by a Transmétel.DC or an
End-User, as the case may be, with the Suppliér ipect to the connection of the Facility to a
Transmission System, a Local Distribution Systemaar End-User Load, respectively, in
accordance with the Transmission System Code, thsriliition System Code or the
specifications of the End-User, as applicable, goderning the terms and conditions of such
connection.

“Connection Costs means those costs, which may include design,nemging, procurement,
construction, installation and commissioning cosé&dated to the reliable connection of the
Facility to the Transmission System or Distributi®gstem, as applicable, as more particularly
specified pursuant to the System Impact AssessamehCustomer Impact Assessment.

“Connection Impact Assessmeintmeans an assessment conducted by an LDC to detethe
impact on the Local Distribution System of connegtthe Facility to its Local Distribution
System, a Transmission System or an End-User lasadpplicable.

“Connection Point means: (i) the electrical point or points of cewtion, as defined in the
IESO Market Rules, between the Facility and theOESontrolled Grid; (ii) where the Facility is
connected to a Local Distribution System, the erdbdcconnection point or points, as defined in
the IESO Market Rules, between the Facility andLiheal Distribution System; and (iii) where
the Facility is connected to an End-User Load,pgbmt or points where the End-User Load is
connected to either a Transmission System or allLDesdribution System or, where not so
connected, the Delivery Points. For certainty, @@nection Point is defined by reference to
electrical connection points.

“Consumer Price IndeX means the consumer price index for “All Items”btished or
established by Statistics Canada (or its succes&orany relevant calendar month in relation to
the Province of Ontario.

“Contract Capacity” means the maximum capacity of the Facility, esgeel in MW, for
Season 1, Season 2, Season 3 or Season 4, asallepliset out in the Submitted Hourly
Electricity Profile in Exhibit B.

“Contract Price” or “CP,” means the price, expressed in Dollars and cest$vfWh, for each
MWh of Delivered Electricity delivered to the Dediy Points during the Term, up to the
maximum, in each month, of 125% of the SubmitteafiferHourly Electricity in such month, as
set forth in Section 3.4 and Exhibit B and adjustedccordance with Section 3.5. The Contract
Price shall be subject to and multiplied by the CE¥ice Reduction Factor if Section Section
15.6(h)(ii) is applicable, and subject to and npligid by the UHO Price Reduction Factor, if
Section 15.7(b) is applicable. On and after thetd&®ement Date, if any, the Contract Price shall
be deemed to be replaced by the Contract Pricetptitncremental Contract Price, subject to
the application of the Restatement CCT Ratio iroetance with Section 2.11(b)(v)(B)D.
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“Contract Price Delivered Electricity” means that amount of Electricity in a given Cauwtr
Year, expressed in MWh, for which the Buyer, in@dance with Section 3.4, paid the Supplier
the Contract Price.

“Contract Price Hours” means those hours, in a given Contract Yearwioich the Buyer, in
accordance with Section 3.4, paid the SupplieQbetract Price for Delivered Electricity.

“Contract Year” means a twelve (12) month period during the Tewmch begins on the
Commercial Operation Date or an anniversary daestif.

“Control” means, with respect to any Person at any timehdiding, whether directly or
indirectly, as owner or other beneficiary, othearthsolely as the beneficiary of an unrealized
security interest, securities or ownership interextthat Person carrying votes or ownership
interests sufficient to elect or appoint fifty pent (50%) or more of the individuals who are
responsible for the supervision or management aff Berson, or (ii) the exercise of de facto
control of that Person, whether direct or indir@ad whether through the ownership of securities
or ownership interests, by contract or trust oeothse.

“Credit Rating” means, (i) with respect to the Supplier (or thea@ntor, if a Guarantee is in
place), its long-term senior unsecured debt rat{ngt supported by third party credit
enhancement) or its corporate credit rating (adicgpe) as provided by S&P, Moody’s or
DBRS or any other established and reputable deipigragency agreed to by the Parties from
time to time, each acting reasonably, and (ii) wiéspect to any other Person, its long-term
senior unsecured debt rating or its deposit raasm@rovided by Moody' s, S&P, Fitch IBCA or
DBRS or any other established and reputable ratgency, as agreed to by the Parties, acting
reasonably, from time to time.

“Creditworthiness Value’ has the meaning ascribed to it in Section 6.5(b).
“Current Credit Entitlement ” has the meaning ascribed to it in Section 2.10(d)

“Customer Impact Assessmeritmeans a study conducted by a Transmitter to agkesmpact
of the connection of the Facility on the transnuasicustomers in the area and a Local
Distribution System, if applicable.

“CV Credit Rating” has the meaning ascribed to it in Section 6.6.

“Day-Ahead Energy Forward Market” means a forward market, established under th®©IES

Market Rules or otherwise, for Electricity or foleEtricity and Related Products for each hour
of a given day, that clears the day before based gpbmitted bids to buy and offers to sell, and
shall include, for purposes of this Agreement, sotier mechanisms or amendments to the
IESO Market Rules to enhance pre-dispatch schaglalmd unit commitment of generators on a
day-ahead basis.

“DBRS’ means DBRS Limited or its successors.
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“Delivered Electricity” means the net quantity of Electricity as recordsdthe Facility’s
revenue-quality meter, expressed in MWh, delivdigdhe Facility to the Delivery Points for
delivery to the IESO-Controlled Grid or consumptimnthe End User, as applicable.

“Delivery Point” means (i) if the Supplier is a Market Participaat uniquely identified
reference point determined in accordance with EfeQ Market Rules and used for settlement
purposes in the real-time markets and (ii) if tg@ier is not a Market Participant, the point at
which the Facility’'s revenue-quality meter recotis net Electricity delivered by the Facility to
the End User.Delivery Points’ has a corresponding meaning, where the Suppdiemiore than
one Delivery Point.

“Disclosing Party’ means, with respect to Confidential Informatios the Party providing or
disclosing such Confidential Information and maytbe Buyer or the Supplier, as applicable;
provided, however, that where such Confidentialodmfation is Mutually Confidential
Information, both the Buyer and the Supplier shalleemed to be the Disclosing Party.

“Discriminatory Action ” has the meaning ascribed to it in Section 13.1.
“Discriminatory Action Compensation’” has the meaning ascribed to it in Section 13.2.

“Discriminatory Action Compensation Amount’ has the meaning ascribed to it in
Section 13.3(e).

“Discriminatory Action Compensation Noticé has the meaning ascribed to it in
Section 13.3(e).

“Distribution System Codé€ means the code approved by the OEB, as amendad time to
time, which, among other things, establishes thkgations of an LDC with respect to the
services and terms of service to be offered tootonsts and retailers and provides minimum
technical operating standards of Local Distributgystems.

“Dollars” or “$” means Canadian dollars and cents.
“Earliest Restatement Daté has the meaning ascribed to it in Section 2.X0)(a)
“Electricity” means electric energy.

“Electricity Act” means theElectricity Act, 1998 Ontario), as amended or replaced from time to
time.

“Emission Reduction Credits means the credits associated with the amounti$sons to the
air avoided by reducing the emissions below theelowf actual historical emissions or
regulatory limits, including “emission reductionedits” as defined in O. Reg. 397/01 made
under theEnvironmental Protection A€Ontario), as amended from time to time, or suttieio
regulation as may be promulgated undergheironmental Protection A¢Ontario).

“End-User’ means a Person who owns or operates an End-lset. L
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“End-User Load’ means a load facility which utilizes electricigupplied through a direct
connection to the Transmission System, the LocstriDution System or the Facility.

“Energy From Nameplate Capacity means the entire quantity of Electricity, expexban
MWh, generated by the Nameplate Capacity and seghpdi the Delivery Points.

“Environmental Attributes” means environmental attributes associated witlyeaerating
facility having decreased environmental impactsl, iacludes:

€)) rights to any fungible or non-fungible attributeshether arising from the
generating facility itself, from the interaction tife generating facility with the
IESO-Controlled Grid, the Local Distribution Systeman End-User or because
of applicable legislation or voluntary programsab$shed by Governmental
Authorities;

(b) any and all rights relating to the nature of thergg source as may be defined
and awarded through applicable legislation or vi@don programs. Specific
environmental attributes include ownership riglot€mission Reduction Credits
or entittements resulting from interaction of trengrating facility with the IESO-
Controlled Grid, the Local Distribution System or Bnd-User or as specified by
applicable legislation or voluntary programs, ahd tight to qualify and register
these with competent authorities; and

(c) all revenues, entitlements, benefits and othergwds arising from or related to
the foregoing,

but which excludes,

(d) the Government of Canada’'s ecoENERGY Program (or medecessor or
successor program thereto) which may be availablecannection with a
renewable generating facility; and

(e) any tax or other benefit under the Government ofada’s Canadian Renewable
and Conservation Expenses (CRCE) or successor gmogvhich may be
available in connection with a renewable generdiicgity.

“Environmental and Site Plan Milestone Approvals means all environmental and site plan
approvals and permits necessary or appropriateofastruction of the Facility to commence.

“Equipment” has the meaning ascribed to it in Section 1.1ifb)(

“EST’ means the Eastern Standard Time applicable inE&® Administered Markets, as set
forth in the IESO Market Rules.

“Event of Default’ means a Supplier Event of Default or a Buyer BadrDefault.
“Facility” means the generation facility developed, consédicowned (or leased) and operated

by the Supplier, as described in Exhibit A hereto.

12179061.15



-9-

“Final Capacity Check Test has the meaning ascribed to it in Section 15(6)g)

“Financial Closing’ means the first date on which drawdown is peribissunder the credit
facility for the financing of the Facility or th&tinding is otherwise available and dedicated for
the financing of the Facility.

“Financial Closing Milestone Daté means the Milestone Date in respect of FinanClaking.
“Financial Indicators” means the Tangible Net Worth and the Credit Ratin

“FIPPA” means theFreedom of Information and Protection of Privacyt AOntario), as
amended or supplemented from time to time.

“FIPPA Records’ has the meaning ascribed to it in Section 8.5.

“Fifth Period Amount” has the meaning ascribed to it in Section 6.%ja)(

“First Period Amount” has the meaning ascribed to it in Section 6.1)(a)(

“Fitch IBCA” means Fitch IBCA, Duff & Phelps, a division oftéh Inc., or its successors.
“Fourth Period Amount” has the meaning ascribed to it in Section 6.iR)(

“Force Majeure” has the meaning ascribed to it in Section 11.3.

“Further Capacity Check Test has the meaning ascribed to it in Section 15.6(f)

“Future Contract Related Products means all Related Products that relate to theti@on
Capacity and that were not capable of being tramethe Supplier in the IESO-Administered
Markets or other markets on or before the datéhisf Agreement, but shall not include Useful
Heat Output produced by the Facility.

“GAAP” means Canadian or U.S. generally accepted aciogurgrinciples approved or
recommended from time to time by the Canadian tiistiof Chartered Accountants or the
Financial Accounting Standards Board, as applicatnleany successor institutes, applied on a
consistent basis.

“Good Engineering and Operating Practices means any of the practices, methods and
activities adopted by a significant portion of tderth American electric utility industry as good
practices applicable to the design, building aneragon of generation facilities of similar type,
size and capacity or any of the practices, metlodactivities which, in the exercise of skill,
diligence, prudence, foresight and reasonable jeagrby a prudent generator in light of the
facts known at the time the decision was made, dcoahsonably have been expected to
accomplish the desired result at a reasonable amssistent with good business practices,
reliability, safety, expedition and Laws and Regolss. Good Engineering and Operating
Practices are not intended to be limited to thenaph practices, methods or acts to the
exclusion of all others, but rather are intendedeabneate acceptable practices, methods or acts
generally accepted in the North American electridityr industry. Without limiting the
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generality of the foregoing and in respect of tperation of the Facility, Good Engineering and
Operating Practices include taking reasonable stepasure that:

(&) adequate materials, resources and supplies, ingjudel, are available to meet
the Facility’'s needs under reasonable conditiond esasonably anticipated
abnormal conditions;

(b)  sufficient operating personnel are available aredadequately experienced and
trained to operate the Facility properly, efficignand taking into account
manufacturers’ guidelines and specifications arel @pable of responding to
reasonably anticipated abnormal conditions;

(c) preventative, routine and non-routine maintenamckrapairs are performed on a
basis that ensures reliable long-term and safeatiparand taking into account
manufacturers’ recommendations and are performe#noyledgeable, trained
and experienced personnel utilizing proper equigitenls and procedures; and

(d) appropriate monitoring and testing is done to em&quipment is functioning as
designed and to provide assurance that equipméhfuwction properly under
both normal and reasonably anticipated abnormalitions.

“Government Emissions Credits has the meaning ascribed to it in Section 2.10(d)
“Government of Canadd means Her Majesty the Queen in right of Canada.
“Government of Ontario” means Her Majesty the Queen in right of Ontario.

“Governmental Authority” means any federal, provincial or municipal goveant, parliament
or legislature, or any regulatory authority, ageraipunal, commission, board or department of
any such government, parliament or legislaturearor court or other law, regulation or rule-
making entity, having jurisdiction in the relevarntcumstances, including the IESO, the OEB,
the Electrical Safety Authority and any Personragtinder the authority of any Governmental
Authority, but excluding the Ontario Power Authgrit

“GST’ means the goods and services tax exigible putsisatne Excise Tax Ac{Canada), as
amended from time to time.

“Guarante€’ means a guarantee in the form attached as EXbibit
“Guarantor” means a person who provides a Guarantee.
“HHV” means higher heating value.

“HOEP” or the “Hourly Ontario Energy Price” has the meaning provided to it in the IESO
Market Rules, and expressed in Dollars per MWh.

“Host’ means p] or, pursuant to Section 2.12(b), such other Rexdmm time to time that have
entered into an Off-Take Agreement with the Supplie

12179061.15



-11 -

“Host Developed Contract Facility means a Facility for which the legal entity tlimathe Host
or Controls the Host (i) is also the legal entityttis the Supplier or (i) owns thirty percent
(30%) or more of the Supplier.

“Host Facility” means the facility or facilities owned or operhtey the Host which receives
Useful Heat Output generated by the Facility.

“Host Facility Force Majeure” means any act, event, cause or condition thas (eyond the
Host's reasonable control, (ii) causes an unplarmedge of the Host Facility that completely
prevents the Host Facility from receiving any Us$éfeat Output generated by the Facility, (iii)
results from an equipment failure or other Hostilkgshutdown that could not reasonably have
been anticipated by the Host and (iv) was not achusethe Host and could not have been
prevented by the Host exercising Commercially Realte Efforts to prevent.

“Host Facility Force Majeure Period has the meaning ascribed to it in Section 11.1(j)

“Host Facility Outage’ an outage of the Host Facility, whether plannedimplanned, that is not
a Host Facility Force Majeure.

“Hourly Delivered Electricity” means the amount of Delivered Electricity expessgh MWh
actually delivered by the Supplier at the DelivBgints, in any hour.

“IESO” means the Independent Electricity System Operatdablished under Part Il of the
Electricity Act, or its successor.

“IESO-Administered Markets” has the meaning ascribed to it by the IESO MaRuaes.
“IESO-Controlled Grid " has the meaning ascribed to it by the IESO MaRaies.

“IESO Market Rules” means the rules governing the IESO-Controlledd@Gund establishing
and governing the IESO-Administered Markets, togethith all market manuals, policies and
guidelines issued by the IESO, all as amendedpaced from time to time.

“including” means “including, without limitation”.

“Incremental Contract Price” means the restated Contract Price set forth imiliB.
“Indefinite Restatement means a Restatement pursuant to Section 2.11(a).
“Indemnifiable Loss’ has the meaning ascribed to it in Section 14.3.
“Indemnitees has the meaning ascribed to it in Section 14.3.

“Independent Engineef is an engineer that is: (i) a Professional Engmeéuly qualified and

licensed to practice engineering in the Provinc®nofario; and (ii) employed by an independent
engineering firm which holds a certificate of authation issued by the Professional Engineers
Ontario that is not affiliated with or directly ordirectly controlled by the Supplier and that does
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not have a vested interest in the design, engimggprocurement, construction, metering and/or
testing of the Facility.

“Indexed Portion” or “IPy” has the meaning ascribed to it in Section 3.5.

“Initial Contract Price ” is an amount equal to the Contract Price asaiihjtiset out in Exhibit
‘(BH.

“Insolvency Legislatior’ means theéBankruptcy and Insolvency A@anada), th&Vinding Up
and Restructuring AcfCanada) and th€Eompanies’ Creditors Arrangement A@anada) and
the bankruptcy, insolvency, creditor protection similar laws of any other jurisdiction
(regardless of the jurisdiction of such applicatmmcompetence of such law), as they may be
amended from time to time.

“Interest Raté’ means the annual rate of interest establishetthdyRoyal Bank of Canada or its
successor, from time to time, as the interestitatdél charge for demand loans in Dollars to its
commercial customers in Canada and which it degegnas its frime rate” based on a year of
365 or 366 days, as applicable. Any change in puiche rate shall be effective automatically on
the date such change is announced by the Royal &ab&nada.

“ITA” means thdncome Tax AcfCanada), as amended from time to time.
“kW” means kilowatt.

“kWh” means kilowatt hour.

“Laws and Regulation$ means:

(8 applicable Canadian federal, provincial or munitipavs, orders-in-council, by-
laws, codes, rules, policies, regulations and &sfu

(b) applicable orders, decisions, codes, judgmentanations, decrees, awards and
writs of any court, tribunal, arbitrator, GovernnenAuthority or other Person
having jurisdiction;

(c) applicable rulings and conditions of any licencetnpit, certificate, registration,
authorization, consent and approval issued by ae@wnental Authority;

(d) any requirements under or prescribed by applicatmemon law; and

(e) the IESO Market Rules, as well as any manuals terpretation bulletins issued
by the IESO from time to time that are binding ba Supplier.

“LDC” means a Person licensed by the OEB as a “distibun connection with a Local
Distribution System.

“LDC Portal” means a secure web site maintained by an LD@eetirectly or directly, that
provides a point-of-access for specific authoriasdrs to a facility’s or site’s specific data, such
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as meter data, or such similar processes and/olicajign that may be implemented in
conjunction with the “Smart Meter Initiative” fohé presentment of meter data; and includes
any systems or applications that may replace, sapght or succeed any such existing systems
or applications.

“Letter of Credit” means one or more irrevocable and unconditiotehdby letters of credit
issued by a financial institution listed in eitt&shedule | or Il of the Bank Act (Canada) or such
other financial institution having a minimum Cre@ating of (i) A- with S&P, (ii) A3 with
Moody’s, (iii) A low with DBRS, or (iv) A with Fith IBCA, in substantially the form attached
as Exhibit C or in a form acceptable to the Bugetjng reasonably, and otherwise conforming
to the provisions of Article 6.

“Life-to-Date Actual Useful Heat Output Percentagé or “UHOP.p” has the meaning
ascribed to it in Section 15.7(b)(i).

“Local Distribution System” means a system for conveying Electricity at vgés of 50
kilovolts or less and includes any structures, gapgint or other things used for that purpose.

“Locational Marginal Pricing” or “LMP” means the form of pricing of Electricity, as
determined and modified by the IESO from time toetj to be considered and implemented by
the IESO, if at all, based upon a non-uniform, teag, price of Electricity at each point, node,
zone or other price reference location on the IERM¢trolled Grid and having the effect that
such real-time prices reflect the costs of transimiscongestion.

“Long Term Operating Plan” has the meaning ascribed to it in Section 15(8(c)
“Market Participant ” has the meaning ascribed to it by the IESO MaRueles.

“market price” means the spot price per MWh for Electricity ihet IESO-Administered
Markets applicable to the class of generator tackviihe Supplier belongs in accordance with the
IESO Market Rules.

“Market Settlement Charge$ means all market settlement amounts and chargssrided in
Chapter 9 of the IESO Market Rules.

“Material Adverse Effect’ means any change (or changes taken togetheoy ieffect on, the
affected Party that materially and adversely affeitte ability of such Party to perform its
obligations hereunder.

“Measured UHO' has the meaning ascribed to it in Section 15.6(c)

“Metered Market Participant” has the meaning ascribed to that term by the IB%&ket
Rules.

“Metering Plan” has the meaning ascribed to it in Section 2.2(k).
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“Milestone Date$ means those dates set forth in the second coloftihe table contained in
Exhibit H, with respect to the attainment of theresponding Milestone Events set out in the
first column of the table contained in Exhibit H.

“Milestone Events means those events set forth in the first coluhthe table contained in
Exhibit H which are considered critical by the Retfor the timely construction, financing,
completion and operation of the Facility, and whatle to be completed by the corresponding
Milestone Dates.

“Minimum Required Fuel Percentagé means (i) for a Renewable Fuel-Fired Industrial
Cogeneration Facility, 95% or 0.95 (expressed eatia) and (ii) for a By-Product Fuel-Fired
Industrial Cogeneration Facility, 75% or 0.75 (eegsed as a ratio).

“Monthly Delivered Electricity” means, for a specified month within the Term, Hggregate
amount of Delivered Electricity, expressed in M\iklivered by the Facility in such month.

“Monthly Payment” has the meaning ascribed to it in Section 3.4.
“Moody’s” shall mean Moody'’s Investors Service, Inc. orstEcessor.
“Municipal Solid Waste” means:

€)) any waste, whether or not it is owned, controllednanaged by a municipality;
and

(b)  solid fuel, whether or not it is waste, that isided in whole or in part from the
waste included in clause (a) of this definition,

but which, for greater certainty, shall not includazardous waste, liquid industrial waste,
gaseous waste and Renewable Biomass.

“Mutually Confidential Information ” means information contained in Exhibit B of this
Agreement and the economic bid statement submitiethe Buyer by the Supplier in its
Proposal, which information shall be deemed to bafidential Information of both the Buyer
and the Supplier.

“MVPortlet” or “MV-Web” means the internet-based communications interéggaication for
Market Participants supplied by the IESO that aidMarket Participants to access physical and
financial data for the IESO-Administered Marke#s)d includes any systems or applications that
may replace, supplement or succeed the MV-Web.

“MW” means megawatt.
“MWh” means megawatt hour.

“Nameplate Capacity means the rated, continuous load-carrying capgbéxpressed in MW,
of the Facility to generate and deliver Electriatya given time, and which includes the Contract
Capacity.

12179061.15



-15 -

“Negative OutlooK means, with respect to any credit rating agenoyiding a Credit Rating
for purposes of this Agreement, a potential orateered downgrade to the Credit Rating of any
Person.

“Network Upgrade Cost§ means those costs, which may include design, neseging,
procurement, construction, installation and comioiseg costs, related to the Network
Upgrades.

“Network Upgrades means all additions, improvements and upgraddésdmetwork facilities,
as defined by the Distribution System Code and Jmassion System Code, for the connection
of the Facility to a Distribution or Transmissiogsg&m, as more particularly specified pursuant
to the System Impact Assessment, Customer Impasgsasnent, Distribution System Code and
Transmission System Code for generator connections.

“New Agreement means a new agreement substantially in the fdrthis Agreement, which is
to be entered into with a Secured Lender who Krat's Length with the Supplier or a Person
identified by such Secured Lender following terntioa of this Agreement, as set out in
Section 12.2(Q).

“Notice of Discriminatory Action” has the meaning ascribed to it in Section 13.3(a)
“Notice of Dispute” has the meaning ascribed to it in Section 13.3(b)

“Off-Take Agreement’ means an agreement to purchase Useful Heat Oggnédrated by the
Facility.

“OEB” means the Ontario Energy Board, or its successor.

“On PeaK means those hours on Monday through Friday inefysbut excluding statutory
holidays, between the hour ending 8 am to the bading 11 pm (EST).

“Ontario Emissions Trading Program’ or “OETP” means the Ontario Emissions Trading
Program operating under Regulation 397/01 of thdrBnmental Protection Act (Ontario).

“Other Suppliers” means all of the other suppliers that have a QHFbntract or other bilateral
arrangements with the Buyer similar in nature te Agreement.

“Outage’ means the removal of equipment from service, afability for connection of
equipment or temporary de-rating, restriction o s reduction in performance of equipment
for any reason, including to permit the performaatenspections, tests, repairs or maintenance
on equipment, which results in a partial or totaérruption in the ability of the Facility to make
the Contract Capacity available and deliver thectlgty from the Facility. For greater
certainty, in the event that the capacity of theilkg is de-rated, the amount by which such
capacity is reduced shall be deemed to first redlneeSupplier's Capacity, with any excess of
the reduction of the capacity over the Suppliergpérity then being deemed to reduce the
Contract Capacity.
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“Outage Noticé means the notice issued by the Supplier to thgeBas specified in the form
set out as Exhibit M.

“Party” means each of the Supplier and the Buyer, and Sbhpplier and the Buyer are
collectively referred to as the “Parties”.

“Payment Daté has the meaning ascribed to it in Section 5.3.
“Permanent Restatemeritmeans a Restatement pursuant to Section 2.11(b).

“Persorf means a natural person, firm, trust, partnershipjted partnership, company or
corporation (with or without share capital), joménture, sole proprietorship, Governmental
Authority or other entity of any kind.

“Planned Outagé means an Outage which is planned and intentiandlhas been disclosed to
the Buyer pursuant to Section 15.3(a)(i) or Sectibr3(b).

“Preliminary Notice” has the meaning ascribed to it in Section 13.3(a)
“Prevailing Party” has the meaning ascribed to it in Section 13(B)e)

“Price Evolution Event’ has the meaning ascribed to it in Section 1.8(a).
“Price Unavailability Event’ has the meaning ascribed to it in Section 1.9(a).
“Primary Fuel” means

(a) for Facilities other than Renewable Fuel-Fired ktdal Cogeneration Facilities,
fuel used for electricity generation which reprasar less than 75% of the total
fuel heat input, on a HHV basis, in any calendarye

(b)  for Renewable Fuel-Fired Industrial Cogeneratiorilf®@s means fuel which
represents no less than 95% of the total fuel inpat (oven-dry) on a HHV basis
in any calendar year.

“Production-Weighted Average Pricé means an amount expressed in Dollars and ca&ulilat
by dividing (i) the aggregate sum for all hourstire month of the amount of the Hourly
Delivered Electricity for each hour in the monthltplied by the corresponding HOEP for such
hour, subject to a maximum of $150.00 per MWh irheauch hour, by (ii) the Monthly
Delivered Electricity.

“Proposal means the proposal submission made by the Suppliesponse to the CHP Il RFP
in respect of constructing and developing the gciand which was selected by the Ontario
Power Authority, and all clarifications in respedtsuch Proposal provided by the Supplier in
writing as requested by or on behalf of the Ontd®®mwer Authority from time to time in
accordance with the CHP 1l RFP prior to the datéhed Agreement. A copy of the Proposal is
attached as Exhibit G and is incorporated herein.
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“Proposed Monthly Delivered Electricity’ means the aggregate number of MWh proposed to
be delivered by the Facility in the month in quastiduring a Contract Year, equal to the
aggregate number of MWh that the Facility woulddurce in such month if the Facility operated
in accordance with the Submitted Hourly Electri¢ityofile.

“Proposed Useful Heat Output means the Useful Heat Output for the Facilitypeessed in
MW (thermal) proposed by the Supplier in its Prad@sd set forth in Exhibit B.

“Proposed Useful Heat Percentagemeans the ratio obtained by dividing (i) the Rysged
Useful Heat Output by (ii) the sum of the Contr@aipacity and Proposed Useful Heat Output,
in each case, if applicable, for the relevant Seaso

“PST’ means the Ontario provincial sales tax exigibieler the Retail Sales Tax Act (Ontario),
as amended from time to time.

“Receiving Party’ means, with respect to Confidential Informatias, the Party receiving

Confidential Information and may be the Buyer oe tBupplier, as applicable; provided,
however, that where such Confidential InformatierMutually Confidential Information, both

the Buyer and the Supplier shall be deemed tod&#ceiving Party..

“Records’ means any recorded information in any form: (apvded by the Buyer to the
Supplier, or provided by the Supplier to the Buyer,purposes of this Agreement, or (b) created
by the Supplier in the performance of this Agreemen

“Regulatory Environmental Attributes” means Environmental Attributes that are created a
allocated or credited pursuant to legislation agatlle to the Supplier or the Facility.

“Related Products means all Capacity Products, Ancillary Serviceansmission rights and
any other products or services that may be proviethe Facility from time to time (excluding
Environmental Attributes and Useful Heat Outputdarced by the Facility) that may be traded in
the IESO-Administered Markets or other marketsptberwise sold, and which shall be deemed
to include products and services for which no miamkay exist, such as capacity reserves.

“Renewable Biomassmeans organic matter that is derived from a pkmd available on a
renewable basis, including organic matter derivedhfdedicated energy crops, dedicated trees,
agricultural food and feed crops and waste organaterial from harvesting or processing
agricultural products, forestry products (includisgent pulping liquor) and sewage including
manure, provided that:

(&  such organic matter is not Municipal Solid Waste;
(b)  such organic matter is not peat or a peat derigativ
(c) waste organic material shall not contain any teateproducts of manufacturing

processes (for example, chipwood, plywood, paiotedarnished wood, pressure
treated lumber or wood contaminated with plastrosetals); and
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supplementary non-renewable fuels used for startcambustion, stabilization
and low combustion zone temperatures shall be ne than three percent of the
total fuel heat input, on a HHV basis, in any cdlanyear.

“Renewable Fuél means one of the following fuels used for thepgmses of generating heat
and power: Renewable Biomass, bio-gas or landdsl. g

“Renewable Fuel-Fired Industrial Cogeneration Facily” means a cogeneration facility that
burns Renewable Fuels as its Primary Fuel and gtserelectricity while simultaneously
producing Useful Heat Output for a gainful commalor industrial purpose.

“Replacement Guarante& has the meaning ascribed to it in Section 6.4(d).

“Replacement Pricé has the meaning ascribed to it in Sections 1.&i6a&)1.8(a), as applicable.

“Replacement Provision(s) has the meaning ascribed to it in Sections 1,91a30(c) and
2.11(c), as applicable.

“Reportable Events means the following:

(@)

(b)

(€)

(d)
()
(f)
(9)
(h)
(i)

()

(k)
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obtaining environmental and project and site apalowand permitting for the
Facility;

completion of connection assessments, includingipé®f approvals from the
IESO, the Transmitter, the LDC and the End-Usegmdicable;

execution of engineering, equipment procurementamstruction contract(s) in
respect of the Facility;

Financial Closing in respect of the Facility;
ordering of major equipment for the Facility;
delivery of major equipment for the Facility;
status of construction of the Facility;
completion of construction of the Facility;

status of construction of connection of the Faciig the Transmission System,
LDC or End-User, as applicable;

connection of the Facility to the Transmission 8yst LDC or End-User, as
applicable; and

Commercial Operation.
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“Representatives means a Party’s directors, officers, employeegditars, consultants
(including economic and legal advisors), contractand agents and those of its Affiliates and
the agents and advisors of such Persons. Whil8tlyer is the Ontario Power Authority, this
definition shall also include the Government of @&id, the IESO and their respective directors,
officers, employees, auditors, consultants (ineclgdeconomic and legal advisors), contractors
and agents.

“Restated Seasonal Contract Capacity means the restated Average Seasonal Contract
Capacity for each Season set forth under the coftkaarage Seasonal Contract Capacity after
Restatement” in Exhibit B.

“Restated Submitted Hourly Electricity Profile” means the restated Submitted Hourly
Electricity Profile set forth in Exhibit B.

“Restatemefi’ means a restatement in accordance with the tessémt submitted in the
Proposal and subject to Section 2.11 of the ConfPace and/or Submitted Hourly Electricity
Profile on or after the Restatement Date, and @atainty, consisting of either a Permanent
Restatement or an Indefinite Restatement, &westaté has a corresponding meaning.

“Restatement Capacity Check Testhas the meaning ascribed to it in Section 2.(4{(B)B.
“Restatement CCT Ratid has the meaning ascribed to it in Section 2.34J(B)D.
“Restatement Daté has the meaning ascribed to it in Section 2.1i)a)

“S&P” means the Standard and Poors Rating Group (aidiviof McGraw-Hill Inc.) or its
successors.

“Schedulé means all acts necessary for the Supplier to dudee or cause to be scheduled,
including the submission of dispatch data, the bty at the Delivery Points throughout the
Term.

“Seasoil means, as applicable, Season 1, Season 2, S@asdeason 4.

“Season 1 means that portion of each Contract Year thatrisegt the beginning of the hour
ending 01:00 (EST) on December 1 and ending at®2¢EST) on February 28 or February 29,
as the case may be, of each Contract Year.

“Season 2 means that portion of each Contract Year thatrisegt the beginning of the hour
ending 01:00 (EST) on March 1 and ending at 24E®T() on May 31 of each Contract Year.

“Season 3 means that portion of each Contract Year thatrisegt the beginning of the hour
ending 01:00 (EST) on June 1 and ending at 24:&J {6n August 31 of each Contract Year.

“Season 4 means that portion of each Contract Year thatrisegt the beginning of the hour

ending 01:00 (EST) on September 1 and ending @024EST) on November 30 of each
Contract Year.

12179061.15



-20 -

“Second Period Amount has the meaning ascribed to it in Section 6.fifa)(
“Secured Lendef means a lender under a Secured Lender's Segityement.

“Secured Lender's Security Agreemeritmeans an agreement or instrument, including a dee
of trust or similar instrument securing bonds obelgures, containing a charge, mortgage,
pledge, security interest, assignment, subleas® detrust or similar instrument with respect to
all or any part of the Supplier's Interest granteyl the Supplier that is security for any

indebtedness, liability or obligation of the Supplitogether with any amendment, change,
supplement, restatement, extension, renewal orfroation thereof.

“Senior Conferencé has the meaning ascribed to it in Section 16.1.

“Settlement Month’ has the meaning ascribed to it in Section 5.8yjled that if the remaining
Term is less than one calendar month, the SettleMenth shall be the remaining Term of this
Agreement.

“Statement has the meaning ascribed to it in Section 5.2.

“Station Service Load% means energy consumed to power the on-site nmantz and
operation of generation facilities, but excludegrgy consumed in association with activities
which could be ceased or moved to other locatioitkowt impeding the normal and safe
operation of the Facility.

“Submitted Hourly Electricity Profile ” means the annual hourly electricity output pefibr
the Facility as set out in Exhibit B, which profileas submitted by the Supplier in its Proposal.
For purposes of determining the Annual Submittestticity Profile and the Annual Submitted
Profile-Weighted Average Price, the Facility wile motionally considered to have produced
electricity according to the Submitted Hourly Elegity Profile in each Contract Year.

“Supplier” has the meaning ascribed to in the opening papdgof this Agreement.
“Supplier Event of Default’ has the meaning ascribed to it in Section 10.1.
“Supplier Non-acceptance Noticehas the meaning ascribed to it in Section 13.3(e)
“Supplier's Capacity’ means the Nameplate Capacity less the Contraoacity.

“Supplier’s Interest” means the right, title and interest of the Suppin or to the Facility and
this Agreement, or any benefit or advantage ofafrthe foregoing.

“Supplier’s IR Notice” has the meaning ascribed to it in Section 2.Xi)c)

“System Impact Assessmehimeans a study conducted by the IESO pursuargdbosn 6.1.5 of
Chapter 4 of the IESO Market Rules to assess tpadtmof a new connection of the Facility to
the IESO-Controlled Grid, or of the modification & existing connection of the Facility to the
IESO-Controlled Grid, on the reliability of the @grated power system.

12179061.15



-21 -

“Tangible Net Worth” means, in respect of the Supplier or a Guaraiatoany time and without
duplication, an amount determined in accordanch WIAAP, and calculated as (a) the sum of
capital stock, preferred stock, paid-in capitalptobuted surplus, retained earnings, capital
reserves and cumulative translation adjustment tfvengoositive or negative), minus (b) the sum
of any amounts shown on account of any common steekquired by the Supplier or the
Guarantor, as applicable, patents, patent apmitsti service marks, industrial designs,
copyrights, trade marks and trade names and liseqsepaid assets, goodwill and all other
intangibles.

“Taxes means allad valorem property, occupation, severance, production strassion, utility,
gross production, gross receipts, sales, use, examsl other taxes, governmental charges,
licenses, permits and assessments, other thaisTi)aad PST and (ii) taxes based on profits, net
income or net worth.

“Term” has the meaning ascribed to it in Section 9.1(b).

“Termination Date” means the date on which this Agreement terminasea result of an early
termination of this Agreement in accordance wits thgreement.

“Test Protocol has the meaning ascribed to it in Section 15.6(b)

“Thermal Waste’ means heat produced from another process thatbeansed to generate
electric output.

“Third Period Amount” has the meaning ascribed to it in Section 6.1i{g)(

“Time-Average Pricé means an amount expressed in Dollars and caéalilay dividing (i) the
aggregate sum of the HOEP for all hours of a gimemth, subject to a maximum of $150.00 per
MWh in each such hour, by (ii) the total numbehotirs in such month.

“Transmission Systerfi means a system for conveying Electricity at vgéts of more than 50
kilovolts and includes any structures, equipmerdtber things used for that purpose.

“Transmission System Codemeans the code approved by the OEB and in effent time to
time, which, among other things, sets the standfrds Transmitter's existing Transmission
System and for expanding the Transmitter's transioms facilities in order to connect new
customers to it or accommodate increase in capacltyad of existing customers.

“Transmitter” means a Person licensed as a “transmitter” byQE® in connection with a
Transmission System.

“UHO Price Reduction Factof’ has the meaning ascribed to it in Section 15.7(b)
“Unindexed Portion’ or “UIP” has the meaning ascribed to it in Section 3.5.

“Useful Heat Output’ means thermal energy (expressed in MWh-thermeddyced by the
Facility and used for a gainful commercial or inoliaé purpose such as district energy,
manufacturing, mining, chemical or other industjabcess, where such use: (a) avoids or
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reduces the use of fuel to produce thermal enargni alternate process; and (b) is not a use
within the Facility’ s combined heat and power eyfdr gas turbine injection, inlet conditioning,
fuel heating, natural gas compression or otherlampiurpose; and (c) is not a use outside the
Facility's combined heat and power cycle for apgiiens such as heating rivers, lakes or the
atmosphere. For greater certainty, gainful commaéan industrial purpose also does not include
the use of the thermal energy primarily for geniatpElectricity.

1.2 Exhibits

The following Exhibits are attached to and formtpdrthis Agreement:

Exhibit A Description of Facility

Exhibit B Contract Price, Nameplate Capacity, Cacttr Capacity and Submitted
Hourly Electricity Profile

Exhibit C Form of Irrevocable Standby Letter of Gite
Exhibit D Form of Guarantee

Exhibit E Records under FIPPA

Exhibit F CHP Il RFP

Exhibit G Proposal

Exhibit H Milestone Events and Milestone Datestfe Facility

Exhibit | Arbitration Provisions Applicable to Semts 1.6, 1.7, 1.8, 1.9, 1.10 and
2.10

Exhibit J Determination of Availability

Exhibit K Form of Statutory Declaration
Exhibit L Form of Force Majeure Notice
Exhibit M Form of Outage Notice
Exhibit N Form of Quarterly Report
Exhibit O Form of Annual Report

Exhibit P Form of Restatement Report

Exhibit Q Form of Guarantee for Host Developed CaxcttFacility
Exhibit R Form of Company Representative Notice

Exhibit S Form of Confidentiality Undertaking

Exhibit T Form of Certificate of Liability Insuraec

Exhibit U Form of Certificate of Property Insurance

Exhibit V Matters Required to be Addressed in TRsttocol
Exhibit W Adjustment of Electricity Output in Capgc Check Test as a Result of
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Failure to Meet Useful Heat Ouptut Requirement
Exhibit X Actual Useful Heat Output Percentage Qklton and Reports
Exhibit Y Metering Plan

The Buyer may, at any time and from time to timerafthe date hereof, upon written notice to
the Supplier, amend or replace the forms of cediés, notices and reports set out in Exhibits K,
L, M, N, OandP.

1.3 Headings and Table of Contents

The inclusion of headings and a table of contentshis Agreement are for convenience of
reference only and shall not affect the constructivinterpretation of this Agreement.

1.4 Gender and Number

In this Agreement, unless the context otherwiseaiireg, words importing the singular include
the plural and vice versa and words importing genusude all genders.

1.5 Currency

Except where otherwise expressly provided, all am®in this Agreement are stated, and shall
be paid, in Dollars.

1.6 IESO Market Rules and Statutes

Unless otherwise expressly stipulated, any referemt¢his Agreement to the IESO Market Rules
or to a statute or to a regulation or rule promigdaunder a statute or to any provision of a
statute, regulation or rule shall be a referenal¢olESO Market Rules, statute, regulation, rule
or provision as amended, re-enacted or replaced fnme to time. If the Supplier is a “market
participant” with the IESO, in the event of any @it or inconsistency with the IESO Market
Rules and the terms of this Agreement, the IESCkBtaRRules shall govern to the extent of such
conflict or inconsistency. If the Supplier is a “rkat participant” with the IESO, to the extent
that there is a change in the IESO Market Ruldsviohg the date hereof, which such change
has the effect of materially affecting the Suppdieaconomics as contemplated hereunder prior
to the introduction of such change, then:

(a) either Party upon becoming aware of the conseqgentesuch change shall
promptly notify the other Party;

(b)  the Parties and, at the Buyer’s discretion, thodeeOSuppliers that are required
by the Buyer to participate, shall engage in gaothfnegotiations to amend this
Agreement and the respective agreements of thdser Quppliers on the basis
that such amendments together with the changeeirBBO Market Rules will
substantially reflect the economics as contemplagrdunder of the Supplier and,
at the Buyer’s discretion, those Other Suppliergrgo the introduction of such
change in the IESO Market Rules;
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if the Parties fail to reach agreement on the ammemds described in

Section 1.6(b), the matter shall be determined bgndatory and binding

arbitration, from which there shall be no appeathveuch arbitration(s) to be
conducted in accordance with the procedures sahdtxhibit I. However, if the

Supplier fails to participate in such arbitratidhe Supplier acknowledges that it
waives its right to participate in such arbitratiowhich shall nevertheless
proceed, and the Supplier shall be bound by thedwhthe Arbitration Panel

and the subsequent amendments to this Agreemené madthe Buyer to

implement such award of the Arbitration Panel sgtio Section 1.6(d)(iii);

the terms of this Agreement shall be amended either

() by the agreement of the Parties, where no awaahodhrbitration Panel
has been made pursuant to Section 1.6(c);

(i) by the agreement of the Parties made pursuantdot@mmplement an
award of the Arbitration Panel made pursuant tdi&ed..6(c); or

(i) by an amendment prepared by the Buyer made purswarind to
implement an award of the Arbitration Panel maderspant to
Section 1.6(c), where the Supplier failed to pgtite in such arbitration,

with such agreement or amendment, as the case eayalking effect from and
after the date that the change in the IESO Mark#¢fRbecame effective; and

this Section 1.6 shall not apply to the circumstésnaddressed in Sections 1.7,
1.8,1.9,1.10 and 2.11.

1.7  Introduction of the Day-Ahead Energy Forward Market

(@)

(b)
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If a Day-Ahead Energy Forward Market is openeddperation in Ontario, then
this Agreement will be modified such that all refeces to HOEP will be replaced
with an hourly Electricity price established untiez Day-Ahead Energy Forward
Market (the 'Replacement Pricé).

If (i) the IESO has made an announcement that tg Ahead Energy Forward
Market is likely to be opened within the succeedinglve (12) calendar months,
and (ii) the amendments to the IESO Market Rulestie Day-Ahead Energy
Forward Market have been substantially developethbyl ESO, the Buyer shall
propose a Replacement Price, based on Sectiorsg &q 1.7(c), to the Supplier
and, at the Buyer’'s discretion, those Other Supplibat are required by the
Buyer to participate. If the Parties are unabladcee on the Buyer’s proposal or
that of the Supplier or any of those Other Supgli@s the case may be, within
thirty (30) days after the Day-Ahead Energy Forwdddrket is opened for
operation in Ontario, then the Replacement Pricall she determined by
mandatory and binding arbitration, from which thehall be no appeal, with such
arbitration(s) to be conducted in accordance with procedures set out in
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Exhibit 1. However, if the Supplier fails to panpate in such arbitration, the
Supplier acknowledges that it waives its right @otgipate in such arbitration,
which shall nevertheless proceed, and the Supgiielt be bound by the award of
the Arbitration Panel and the subsequent amendneliss Agreement made by
the Buyer to implement such award of the ArbitatiPanel set out in
Section 1.7(c)(iii).

The terms of this Agreement shall be amended either

() by the agreement of the Parties, where no awaahodhrbitration Panel
has been made pursuant to Section 1.7(b);

(i) by the agreement of the Parties made pursuantdot@mmplement an
award of the Arbitration Panel, made pursuant wti&e 1.7(b); or

(i) by an amendment prepared by the Buyer made pursiwarind to
implement an award of the Arbitration Panel maderspant to
Section 1.7(b), where the Supplier failed to pgte in such arbitration,

with such agreement or amendment, as the case adyaliing effect from and
after the date the Day-Ahead Energy Forward Mankest opened for operation in
Ontario.

Until such time as this Agreement is amended imatEnce with Section 1.7(c),

all references to HOEP shall continue and paymeeatsunder shall continue to

be made until such time, provided that all suchnpayts shall be subject to

recalculation and readjustment as a result of tireeament or award set out in
Section 1.7(c), and any Party owing monies to tltleero pursuant to such

recalculation shall pay, within ten (10) Businessy® after receipt of an invoice

from the other Party, such monies owing togetheh witerest at the Interest

Rate, calculated daily, from and including the tisueh payments were due to the
date of payment thereof.

1.8 Evolution of the IESO-Administered Markets

(@)

(b)
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For the purposes of Section 1.8(b), Rrite Evolution Event’ means that the
IESO Market Rules have changed (including the imgletation of LMP by the
IESO) such that HOEP, or the replacement valuHfoEP under a Day-Ahead
Energy Forward Market as determined through thdiegimn of Section 1.7, is
no longer provided for, and is replaced by anotharket-based price signal(s),
then HOEP, or its replacement value under a Dayadhenergy Forward Market,
if applicable, will be replaced with the OntarioeEtricity market price that most
closely emulates the price actually paid by theafatElectricity market for
Electricity output from the Facility (theReplacement Pricé).

If (i) the IESO or the Government of Ontario havada an announcement with
the effect that a Price Evolution Event is likety dccur within the succeeding
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twelve (12) calendar months, and (ii) the replacemmiles and regulations
pertaining to the Price Evolution Event have beppraved by the applicable
authority, the Buyer shall propose a ReplacemeigePbased on Section 1.8(a),
to the Supplier and, at the Buyer's discretion,sth@ther Suppliers that are
required by the Buyer to participate. If the Restare unable to agree on the
Buyer’'s proposal or that of the Supplier or thoskeD Suppliers, as the case may
be, within thirty (30) days after the Price Evoduti Event occurs, then the
Replacement Price shall be determined by mandatndy binding arbitration,
from which there shall be no appeal, with suchtebon(s) to be conducted in
accordance with the procedures set out in ExhibHowever, if the Supplier fails
to participate in such arbitration, the Suppliekramvledges that it waives its right
to participate in such arbitration, which shall edgkeless proceed, and the
Supplier shall be bound by the award of the ArbdraPanel and the subsequent
amendments to this Agreement made by the Buyempéement such award of
the Arbitration Panel set out in Section 1.8(d)(iii

If the IESO Market Rules are amended to provide dar installed capacity

market, then either Party may propose, by noticeviing to the other Party,

amendments to this Agreement and the Buyer an8ubpelier and, at the Buyer’s
discretion, those Other Suppliers that are requimgdhe Buyer to participate,
shall then engage in good faith negotiations to raimghis Agreement and the
respective agreements of those Other Suppliers 40 &cilitate the Supplier’s

participation in such installed capacity market, the basis that the economic
effect of such amendments substantially reflect Suppliers economics as
contemplated hereunder prior to the introductiothefinstalled capacity market.
If the Parties are unable to agree on such amendm#re matter shall be
determined by mandatory and binding arbitratioapfrwhich there shall be no
appeal, with such arbitration to be conducted icoatance with the procedures
set out in Exhibit 1. However, if the Supplier Ifaito participate in such

arbitration, the Supplier acknowledges that it veaiits right to participate in such
arbitration, which shall nevertheless proceed, tiedSupplier shall be bound by
the award of the Arbitration Panel and the subseg@mendments to this
Agreement made by the Buyer to implement such éwhthe Arbitration Panel

set out in Section 1.8(d)(iii).

In respect of the matters set forth in Sectiongb).8nd 1.8(c), the terms of this
Agreement shall be amended either:

() by the agreement of the Parties, where no awaahodArbitration Panel
has been made pursuant to Section 1.8(b) or 1&8{d¢he case may be;

(i) by the agreement of the Parties made pursuantdot@mmplement an
award of the Arbitration Panel, made pursuant tctiSe 1.8(b) or 1.8(c),
as the case may be; or

(i) by an amendment prepared by the Buyer made purswarind to
implement an award of the Arbitration Panel maderspant to
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Sections 1.8(b) or 1.8(c), as the case may be,enher Supplier failed to
participate in such arbitration,

with such agreement or amendment, as applicablendn@ffect from and after
the date the Price Evolution Event occurred oritis¢alled capacity market was
introduced, respectively.

Until such time as this Agreement is amended iroatance with Section 1.8(d),
calculations required hereunder shall be made usitey Buyer's proposal
submitted under Section 1.8(b), provided that athspayments shall be subject
to recalculation and readjustment as a result®freement or award set out in
Section 1.8(d), and any Party owing monies to thieero pursuant to such
recalculation shall, within ten (10) Business Dafter receipt of an invoice from
the other Party, pay such monies owing togethdr imterest at the Interest Rate,
calculated daily, from and including the time syayments were due to the date
of payment thereof.

This Section 1.8 shall not apply in the circumstanaddressed in Section 1.7.

1.9 Price Unavailability Events

(@)

(b)
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For the purposes of Section 1.9(b),Rrite Unavailability Event” means that if
HOEP, or the replacement value for HOEP under aAr®ad Energy Forward
Market as determined through the application oftiSed.7, or the replacement
market-based price signals referred to in Secti@n i no longer available. In
such a case, this Agreement will be modified onbihgis that the economic effect
of such amendments comes as close as possibleflextirey the Parties’
economics hereunder prior to such occurrence, ded nbodifications and
amendments described in this Section 1.9(a) aréeatokly referred to as
the "Replacement Provision(s) with such modifications to take effect from and
after the date set out in Section 1.9(c).

If (i) the IESO or the Government of Ontario hasdaan announcement to the
effect that a Price Unavailability Event is likely occur within the succeeding
twelve (12) calendar months, and (ii) the replacem®iles and regulations
pertaining to the Replacement Provision(s) have laggroved by the applicable
authority, the Buyer shall propose Replacement Biays), based on
Section 1.9(a) to the Supplier and, at the Buydissretion, those Other Suppliers
that are required by the Buyer to participateh#d Parties are unable to agree on
the Buyer’s proposal or that of the Supplier or ahthose Other Suppliers, as the
case may be, within thirty (30) days after the ommce of the Price
Unavailability Event, then the Replacement Provi&) shall be determined by
mandatory and binding arbitration, from which thehall be no appeal, with such
arbitration(s) to be conducted in accordance wite procedures set out in
Exhibit 1. However, if the Supplier fails to panpate in such arbitration, the
Supplier acknowledges that it waives its right @otgipate in such arbitration,
which shall nevertheless proceed, and the Supgiielt be bound by the award of
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the Arbitration Panel and the subsequent amendneritee Agreement made by
the Buyer to implement such award of the ArbitatiPanel set out in
Section 1.9(c)(iii).

(c) The terms of this Agreement shall be amended either

() by the agreement of the Parties, where no awaahohrbitration Panel
has been made pursuant to Section 1.9(b);

(i) by the agreement of the Parties made pursuantdot@mmplement an
award of the Arbitration Panel, made pursuant wti&e 1.9(b); or

(i) by an amendment prepared by the Buyer made purswarnd to
implement an award of the Arbitration Panel maderspant to
Section 1.9(a), where the Supplier failed to pgréte in such arbitration,

with such agreement or amendment, as the case eayalking effect from and
after the date the Price Unavailability Event ocedr

(d) Until such time as this Agreement is amended iroatance with Section 1.9(c),
calculations required hereunder shall continue ¢onflade using the Buyer's
proposal submitted under Section 1.9(b), provided &ll such payments shall be
subject to recalculation and readjustment as dtresthe agreement or award set
out in Section 1.9(c), and any Party owing mongshe other pursuant to such
recalculation shall pay, within ten (10) Businessy® after receiving an invoice
from the other Party, such monies owing togetheh witerest at the Interest
Rate, calculated daily, from and including the tisueh payments were due to the
date of payment thereof.

(e) This Section 1.9 shall not apply to the circumsésnaddressed in Sections 1.7
and 1.8.

1.10 Invalidity, Unenforceability or Inapplicability of Indices and Other Provisions

In the event that either the Buyer or the Suppéeting reasonably, considers that any provision
of this Agreement is invalid, inapplicable or unamckeable, or in the event that any index or
price quotation referred to in this Agreement ceasebe published, or if the basis therefor is
changed materially, then:

€)) if a provision is considered to be invalid, inappble or unenforceable, then the
Party considering such provision to be invalid piplecable or unenforceable may
propose, by notice in writing to the other Partygplacement provision and the
Buyer and the Supplier and, at the Buyer’s disoretthose Other Suppliers that
are required by the Buyer to participate, shallagegin good faith negotiations to
replace such provision with a valid, enforceablel applicable provision, the
economic effect of which substantially reflectsttb&the invalid, unenforceable
or inapplicable provision which it replaces;
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if any index or price quotation referred to in thdgreement ceases to be
published, or if the basis therefor is changed nalg then the Buyer and the
Supplier and, at the Buyer’'s discretion, all of gaoOther Suppliers that are
required by the Buyer to participate, shall engaggood faith negotiations to
substitute an available replacement index or pgwetation that most nearly, of
those then publicly available, approximates therihand purpose of the index or
price quotation that has so ceased or changed f@adAgreement shall be
amended as necessary to accommodate such replddadesnor price quotation;

if a Party does not believe that a provision is alidj inapplicable or
unenforceable, or that the basis for any index mecepquotation is changed
materially, or the negotiations set out in Sectibri®(a) or 1.10(b) are not
successful, then if the Parties are unable to agreall such issues and any
amendments required to this Agreement (tleeplacement Provision(s)
within thirty (30) days after either the giving thfe notice under Section 1.10(a)
or the occurrence of the event in Section 1.10tbgn the Replacement
Provision(s) shall be determined by mandatory amdlibg arbitration from
which there shall be no appeal, with such arbdrg8) to be conducted in
accordance with the procedures set out in ExhibHowever, if the Supplier fails
to participate in such arbitration, the Suppliékramvledges that it waives its right
to participate in such arbitration, which shall edgkeless proceed, and the
Supplier shall be bound by the award of the ArbdraPanel and the subsequent
amendments to this Agreement made by the Buyempéement such award of
the Arbitration Panel set out in Section 1.10(9)(@&nd

the terms of this Agreement shall be amended either

() by the agreement of the Parties, where no awaahodhrbitration Panel
has been made pursuant to Section 1.10(c);

(i) by the agreement of the Parties made pursuanttinamplementation of
an award of the Arbitration Panel made pursuaStetction 1.10(c); or

(i) by an amendment prepared by the Buyer made pursarind to
implement an award of the Arbitration Panel maderspant to
Section 1.10(c), where the Supplier failed to pgytte in such arbitration,

with such agreement or amendment, as applicablendnaffect as of the date of
the invalidity, inapplicability or unenforceabilitygr from and after the date that
the relevant index or quotation ceased to be puddisor the basis therefor is
changed materially, as the case may be.

This Section 1.10 shall not apply to the circumegsnaddressed in Sections 1.7, 1.8 and 1.9.
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1.11 Entire Agreement

This Agreement, the CHP Il RFP and the Proposatttey constitute the entire agreement
between the Parties pertaining to the subject mattehis Agreement. Notwithstanding the
foregoing, the Parties acknowledge and agree thaat though the CHP Il RFP solicits district
energy projects and natural gas-fired, by-produet-fired industrial and renewable fuel-fired
industrial cogeneration projects, any reference®t@rovisions in the CHP Il RFP addressing
only district energy projects and natural gas-finedustrial cogeneration projects are not
intended to apply to this Agreement. There are raoramties, conditions or representations
(including any that may be implied by statute) dimelre are no agreements in connection with
the subject matter of this Agreement, except azipaly set forth or referred to in this
Agreement, the CHP Il RFP and the Proposal. Noame& is placed on any warranty,
representation, opinion, advice or assertion dof faade prior to the issuance of the CHP Il RFP
on e, 2008 by a Party to this Agreement, or its direstofficers, employees or agents, to the
other Party to this Agreement, or its directordicefs, employees or agents, except to the extent
that the same has been reduced to writing anddedlas a term of this Agreement. Any conflict
or inconsistency between this Agreement, the CHRFP and the Proposal shall be resolved by
interpreting such documents in the following orderm highest to lowest priority, namely:

. this Agreement;
. the CHP Il RFP; and
. the Proposal,

where a document of a higher priority shall govewer a document of a lower priority to the
extent of any conflict or inconsistency.

1.12 Waiver, Amendment

Except as expressly provided in this Agreementamendment or waiver of any provision of
this Agreement shall be binding unless executeariting by the Party to be bound thereby. No
waiver of any provision of this Agreement shall stitute a waiver of any other provision nor
shall any waiver of any provision of this Agreemeanstitute a continuing waiver or operate as
a waiver of, or estoppel with respect to, any sgbeat failure to comply, unless otherwise
expressly provided.

1.13 Governing Law

This Agreement shall be governed by and constmettdéordance with the laws of the Province
of Ontario and the laws of Canada applicable tierei

1.14 Preparation of Agreement

Notwithstanding the fact that this Agreement wasaftdd by the Buyer's legal and other
professional advisors, the Parties acknowledge agrde that any doubt or ambiguity in the
meaning, application or enforceability of any tesmprovision of this Agreement shall not be
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construed or interpreted against the Buyer or woda of the Supplier when interpreting such
term or provision, by virtue of such fact.

ARTICLE 2
DEVELOPMENT AND OPERATION OF THE FACILITY

2.1  Design and Construction of the Facility

(@)

(b)

(€)

(d)

()

12179061.15

The Supplier agrees to design and build the Faeibing Good Engineering and

Operating Practices and meeting all relevant reguents of the IESO Market

Rules, Transmission System Code, Distribution 3ys@ode, the Connection

Agreement, in each case, as applicable, and ar dathws and Regulations. The
Supplier shall ensure that the Facility is desigrestjineered and constructed to
operate in accordance with the requirements ofAgieement.

The Supplier agrees to provide a single line alsdtdrawing which identifies the
as-built Connection Point(s), clearly showing ameensmission and distribution
facilities, including the transmission station(batt is electrically closest to the
Facility.

The Supplier shall at no time after the date of thgreement modify, vary or
amend in any material respect any of the featurespecifications of the Facility
outlined in Exhibit A or Exhibit B (anAmendment’) without first notifying the
Buyer in writing and obtaining the Buyer's consémtwriting, which consent
shall not be unreasonably withheld, provided thahall not be unreasonable for
the Buyer to withhold its consent to any modifioati variation or amendment
which would, or would be likely to, materially adgely affect the ability of the
Supplier to comply with its obligations under tiigreement. For purposes of this
paragraph, the failure of the Facility to have ax@xtion Point as described in
Exhibit A shall be deemed to be an Amendment.

If the Buyer's consent in writing has been giverretation to a reduction in the
Contract Capacity pursuant to Section 2.1(c), tlentact Capacity shall be
deemed to be reduced to the lower amount, effectivine time stated in such
notice. If the Buyer's consent has been given latien to an increase in the
Contract Capacity pursuant to Section 2.1(c), thentact Capacity shall be
increased to the higher amount, effective as oftitme stated in such notice,
provided that such increase shall not be effeativd: (i) the Supplier performs a
Capacity Check Test confirming the increased amofithe Contract Capacity,
and (ii) the Supplier has delivered to the Buyer #mount of Completion and
Performance Security corresponding to the increasadunt of the Contract
Capacity, as calculated in accordance with Se@ian

For purposes of Section 2.1(c), in the event thatNlameplate Capacity of the
Facility will be reduced as a result of a term, dition or restriction imposed by,
or contained in a permit, certificate, licence dhey approval issued by, a
Governmental Authority in respect of the Facilityen the amount by which such
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Nameplate Capacity is reduced shall be deemedrsb reduce the Supplier’s
Capacity, with any excess of the reduction of treemiEplate Capacity over the
Supplier's Capacity then being deemed to reduc€theract Capacity.

2.2 Additional Development and Construction Covenants

(@)

(b)

(€)

(d)

()

(f)

12179061.15

The Supplier agrees that the Facility shall be tedtan the Province of Ontario.
The Supplier agrees that the Facility shall hav@anection Point as set out in
Exhibit A and shall affect supply in the IESO-Adnsiered Markets.

The Supplier agrees to arrange, at its expense,alforfFacility connection
requirements in accordance with the Connection &gt to permit the delivery
of Electricity to the Delivery Point.

If the Supplier becomes the Metered Market Pauwicipwith respect to the
Facility, the Supplier covenants and agrees to igegvat its expense, separate
meters and ancillary metering and monitoring eqeipnas required by the IESO
Market Rules. The Supplier agrees to allow thedBuyp have viewing access
rights only to the revenue-quality interval medata of the Facility to calculate
the output of Electricity from the Facility net ahy Station Service Loads and
inclusive for any loss adjustment factors by esthilg an Associated
Relationship between the Buyer and the DeliverynPoi the Facility within the
MVPortal application tool or equivalent, at no caéstthe Buyer. For greater
certainty, the Buyer shall maintain in confidenage accordance with this
Agreement and shall not access or use for any pargother than for the
purposes of administering this Agreement) any mfion related to the
electricity consumption of the Host at the Hostilaic

In the event that the Buyer ceases to be a Maradiciant with respect to the
Facility, then the Buyer and the Supplier agrediscuss, develop and implement
alternative arrangements and procedures as so@ossible to ensure that the
Buyer receives or is given access to the revenaditguinterval meter data
referred to in Section 2.2(c) with respect to tlaeifty on a timely and verifiable
basis.

If the Supplier does not become a Market Partidiparceases to be a Metered
Market Participant with respect to the Facilitye tBupplier agrees to provide
access to LDC Portal or the IESO’s MVPortlet, ouigglent. In the event that
LDC Portal, the IESO’s MVPortlet or equivalent istravailable, the supplier
must supply validated metering data in one of tewWwing formats: . XML or
.CSV at an interval of no more than every thirt9)(@ays.

If the Supplier does not become a Market Partidiparceases to be a Metered
Market Participant with respect to the Facilitye tSBupplier agrees to ensure that
revenue-quality interval meters will be operated amaintained, at its expense, to
calculate the output of Electricity from the Failat the Delivery Points net of

any Station Service Loads and inclusive for ang ldjustment factors. Revenue
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meters registered with the IESO or provided by BCLcan be used to fulfil this

obligation, in whole or in part, so long as the Btetg Plan specifies: (i) how the
metered quantities from those meters will be adplisif necessary, to account for
any electrical losses that may occur due to diffees between the physical
locations of the meters and the Delivery Pointsd &m how the metered

guantities from those meters will be totalled, &cessary, with other revenue-
qguality metered data to accurately calculate thguwiuof the Facility at the

Delivery Points net of any Station Service Loadsl amclusive for any loss

adjustment factors. Furthermore, the Supplier agtleat the Buyer may retain a
metering service provider for such revenue-qualitterval meters and the
Supplier shall reimburse the Buyer for the costssath metering service
provider. Such costs may be netted from any MonBdyment that the Buyer
owes to the Supplier.

The Supplier also covenants and agrees to proaides expense, separate meters
and ancillary metering and monitoring equipmentonder to calculate energy
attributable to Useful Heat Output generated byFRheility, net of any thermal
energy returned to or imported by the Facility, yidong a level of accuracy
acceptable to the Buyer, acting reasonably. Thel&rmwill provide such data at
an interval of no more than every thirty (30) day$ie data provided shall
represent the hourly flows of Useful Heat Outputaaminimum frequency of
every hour.

The Buyer retains the right to audit, at any timeirng the Term, on reasonable
notice to the Supplier and during normal businessd) the metering equipment
to confirm the accuracy of the Metering Plan, dmelheter data of the Facility to
confirm the accuracy of such data.

The Supplier shall have the Metering Plan approbgdthe Buyer and shall

deliver a copy to the Buyer for its approval ne@tahan one hundred and twenty
(120) days prior to Commercial Operation. The Buggrees to review the

Metering Plan submitted by the Supplier and toegitpprove the Metering Plan
or provide the Supplier with its comments withinrtth (30) days after receipt.

The Buyer shall, when considering whether to apprihe Metering Plan, have
regard to those electricity matters in the Metefitign, that have received IESO
approval. If, within ten (10) days after the Buymrs delivered its comments on
the Metering Plan to the Supplier, the Partiesrareable to agree on the final
terms of the Metering Plan, the Parties shall stlbnei matter for determination

by the Independent Engineer, whose determinatiotherterms of the Metering

Plan shall be final and binding on the Parties (amch whose determination there
shall be no recourse to the dispute resolutionipians of this Agreement). The
Supplier will provide the Buyer with a commissiogimeport for all revenue

meters referenced in the Metering Plan prior to asg of metered data for the
purposes expressed in Section 15.6.
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The Supplier shall not make any material changekadvietering Plan following
approval by the Buyer or determination by the Irefgfent Engineer as set out in
Section 2.2(h) without the prior written approvétiee Buyer, acting reasonably.

“Metering Plan” means a report that is provided by the Supphethie Buyer,
addressing at a minimum the matters set out insahdtantially in the form of
Exhibit Y and that (a) verifies that the revenuedity interval meters conform
with Measurement Canada Regulations, and (b) pesvadl required information
and equipment specifications needed to permit thgeBto remotely access,
verify, estimate and edit for calculation purposewi/or total revenue meter
readings in order to accurately determine the gaaemutput at the Delivery
Point net of any Station Service Loads and to d¢aleuenergy attributable to
Useful Heat Output generated by the Facility, aridctv is updated promptly,
and, in any event, within ten (10) Business Daysrainy change to the metering
installation occurs.

The Supplier agrees to provide, at its expensgy@iler system components on
the Supplier's side of the Connection Point, inalgd all transformation,
switching and auxiliary equipment, such as syncizing and protection and
control equipment, pursuant to requirements deeneegssary by the IESO, the
Transmitter, the LDC (and as specified in the Systempact Assessment, the
Customer Impact Assessment and the Connection Impasessment, as
applicable) and the End-User, as applicable, tbeptadhe safety and security of
the IESO-Controlled Grid, the Local Distributionssgm, each of their customers
and the End-User Load, as the case may be. Thpraqot to be so provided by
the Supplier shall include such electrical equipt@nthe IESO, the Transmitter,
the LDC and the End-User, as applicable, deem sapesirom time to time, for
the safe and secure operation of the IESO-Contr@led, the Local Distribution
System and the End-User Load, as required by ti@OIBarket Rules, the
Transmission System Code, the Distribution SystesdeCand the End-User, as
applicable.

2.3 Allocation and Treatment of Connection Costs and Nevork Upgrade Costs

(@)

(b)

(€)
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The Supplier agrees to arrange for all Network dggs that may be required to
permit the delivery of Electricity and Related Ruots from the Facility to the
IESO-Controlled Grid. The Supplier acknowledgeat tthe responsibility for
Network Upgrade Costs shall be allocated as s#t forthe Transmission System
Code and Distribution System Code.

All Connection Costs shall be for the account & 8Supplier and, as applicable,
the Transmitter and/or LDC with which the Suppls arranged connection of
the Facility.

If the OEB issues an order or directive resultingai Transmitter or an LDC,
instead of the Supplier as a generator, being resiple for the payment of any
Connection Costs, then the Supplier shall providétenm notice to the Buyer of
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the issuance of such order or directive within {@0) Business Days of its
issuance, and the Supplier shall cooperate in ¢gatdwith the Buyer and/or the
Transmitter and/or the LDC as required by the Buyeassess the amount of
Connection Costs for which the Supplier is no longeesponsible.
Notwithstanding anything in this Agreement to tlentrary, the Contract Price
applicable from and after the effective date ofhswoeder or directive shall be
reduced, by mutual agreement, by an amount commegeswith such reduction
in Connection Costs as a result of such OEB ordetirective, amortized on a
straight-line basis over the balance of the Term.

2.4 Milestone Dates

(@)

(b)

12179061.15

If

0] there occurs or arises incidents, events or cirtamsgs which results, or
is likely to result, in a delay in the aggregatdhofty (30) days or more in
obtaining Environmental and Site Plan Milestone dgyals following the
Milestone Date therefor, or

(i) prior to Financial Closing or the date of receipt the Buyer of the
Completion and Performance Security, there occurarises incidents,
events or circumstances which results, or is likelyesult, in a delay in
the aggregate of thirty (30) days or more in théniaement of
Commercial Operation by the Milestone Date therefimtuding delays
arising from events of Force Majeure,

the Party first becoming aware of such delay azljilkdelay shall promptly (and,
in any event, within ten (10) Business Days) ndtifg other Party and the Parties
shall meet to discuss strategies for restoringfyécextent possible and practicable
to do so, the development, construction and/or cssioning of the Facility to
the schedule which will achieve Commercial Operatiy the Milestone Date
therefor.

The Supplier acknowledges that time is of the essémthe Buyer with respect to
attaining Commercial Operation of the Facility, ahé other Milestone Events,
by their corresponding Milestone Dates set outh®y Supplier in Exhibit H, and
the Parties agree:

() that each of the Milestone Events corresponding to:
(A)  Financial Closing; and
(B)  attaining Commercial Operation,

shall be achieved in a timely manner and by itsesponding Milestone
Date, failing which the Supplier shall pay to theyBr within five (5)
Business Days after receipt of an invoice from Bwer, as liquidated
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damages and not as a penalty, a sum of money &q(&) 50 Dollars per
MW multiplied by the Average Annual Contract Capacfor each
calendar day after the Milestone Date in respeé&timdincial Closing; and
(B) 150 Dollars per MW multiplied by the Average mral Contract
Capacity for each calendar day after the Milest@ate in respect of
Commercial Operation, until the corresponding Mdege Event has been
achieved. However, if Commercial Operation is agbicon or before its
corresponding Milestone Date, then all liquidatedndges for delay in
achieving Financial Closing paid by the Supplier demn this
Section 2.4(b)(i) shall be refunded to the Supphéthout interest, two
weeks following the Commercial Operation Date; and

the maximum time period that liquidated damaged dleacalculated and
payable under Section 2.4(b)(i) by the Supplier f@g)failure to meet the
Milestone Date in respect of Financial Closing Ebal ninety (90) days
and (B) for failure to meet the Milestone Date @spect of Commercial
Operation shall be five hundred and forty-five (bdays.

2.5 Requirements for Commercial Operation

The Facility will be deemed to have achieveé@bimmercial Operation” at the point in time

when:
(a)
(b)

(€)
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the Buyer has received and approved the Meteriag & set out in Section 2.2;

the Supplier has submitted a performance test fuathe Buyer for approval
ninety (90) days prior to the performance test; and

the Buyer has received a certificate addressedftonn an Independent Engineer,
procured at the expense of the Supplier, in a facoeptable to the Buyer, acting
reasonably, stating that:

(i

(if)
(iif)

(iv)

the Facility has been completed in all materiapeess, excepting punch
list items that do not materially and adverselyeetffthe ability of the
Facility to operate in accordance with this Agreetne

the Connection Point of the Facility is][

the Facility has been constructed, connected, cesiomed and
synchronized to the IESO-Controlled Grid, a LocatBbution System or
an End-User Load, such that at least 100% of thetr@ct Capacity is
available to generate Electricity in accordancénhie requirements of all
applicable Laws and Regulations;

the Facility has successfully undertaken a perfogeaest in accordance
with recognised standards demonstrating the maxiroapacity of the
Facility and that the Facility has met the Cont@apacity. A copy of the
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performance test report is to be attached to tkedandent Engineer’s
certificate;

the Independent Engineer reviewed the Metering Rigproved by the
Buyer and all calculations have been performedcroalance therewith;
and

the Facility has generated Electricity in complianeith all Laws and

Regulations for four (4) continuous hours at amterrupted rate not less
than 100% of the Average Seasonal Contract Capasityy the maximum

feasible amount of Renewable Fuel or By- Produdl las set out in the
Proposal. This requirement shall be evaluated basechlculation of the

generator output at the Delivery Points net of &tgtion Service Loads,
in accordance with the Metering Plan, and shalbaiesfied if the energy
output in each of the four (4) hours (in MWh), died by one hour, is
equal to or greater than the Average Seasonal &in@apacity. The

Supplier acknowledges and agrees that the Averagesddal Contract
Capacity, the energy output of the Facility, thati®h Service Loads and
the energy attributable to Useful Heat Output, ay lme measured by the
foregoing test, shall not be adjusted for ambiergatwer or other

conditions whatsoever.

2.6 Buyer Information During Design and Construction

Prior to the Commercial Operation Date:

(@)

12179061.15

the Supplier shall provide the Buyer with prognegsorts as follows:

(i)

(ii)

By the fifteenth (15th) day of each calendar quaddowing the date of
this Agreement and continuing until the Commer€akeration Date, the
Supplier shall provide the Buyer with quarterly gmess reports
substantially in the form of Exhibit N, describirige status of efforts
made by the Supplier to meet each Milestone Dadetlaa progress of the
design and construction work and the status of g and approvals
relating to the Facility. Such quarterly progresgarts shall report on the
progress of all applicable Reportable Events. A&t Buyer’'s request, the
Supplier shall provide an opportunity for the Buytr meet with
appropriate personnel of the Supplier to discusksamsess the contents of
any such quarterly progress report.

In addition to the quarterly reports it is requiredprovide pursuant to
Section 2.6(a)(i), the Supplier shall also provide Buyer with notice of
any material incident, event or concern which maguo or arise during
the course of the development, construction or cmsioning of the
Facility, promptly and, in any event, within tenOj1Business Days
following the later of: (i) the Supplier becomingvare of any such
incident, event or concern occurring or arisingd &) the Supplier
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becoming aware of the materiality of same, withhstiming in each case
based upon the Supplier having acted in accordantk Good
Engineering and Operating Practices; and

The Supplier shall give the Buyer at least five Bosiness Days’ prior notice of
scheduled meetings between the Supplier and itsx@®gng, procurement and
construction, or main, project contractor and theydd may, upon two (2)
Business Days’ notice, designate a representabivattend such meeting. The
Supplier shall provide the Buyer with minutes o€lsuneeting not less than five
(5) Business Days following the date on which such mgetccurred.

2.7  Operation Covenants

(@)

(b)

(€)
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The Supplier agrees to own or lease the Facilitynguthe Term and to operate
and maintain the Facility during the Term using G&mgineering and Operating
Practices, and meeting all applicable requiremehtie IESO Market Rules (if
the Supplier becomes a “market participant” witke {ESO), the Transmission
System Code, the Distribution System Code, the €cton Agreement and all
other Laws and Regulations.

The Supplier agrees to assume all risk, liabilitgd @bligation and to indemnify,
defend and hold harmless the Indemnitees in respieatl actions, causes of
action, suits, proceedings, claims, demands, lost@asnages, penalties, fines,
costs, obligations and liabilities arising out aliacharge of any contaminant into
the natural environment, at or related to, the Ifp@and any fines or orders of
any kind that may be levied or made in connectioerédwith pursuant to the
Environmental Protection AdfOntario), theOntario Water Resources Adhe
Dangerous Goods Transportation A¢Dntario) or other similar legislation,
whether federal or provincial, except to the dedhs# such discharge shall have
been due to the negligence or wilful miscondudhefindemnitees.

The Supplier agrees to use Commercially Reasortiiets to maintain or enter
into any fuel supply contracts that are necessarythfe proper operation of the
Facility during the Term. The Supplier shall pravit the Buyer a written report
within sixty (60) days of the end of each Contrédear setting out the percentage
of Renewable Fuels or By-Product Fuels, as apgécdthe ‘Actual Fuel
Percentagé or “AFP”) utilized by the Facility (as compared to all fsieso
utilized) during such prior Contract Year. This oep shall provide the
calculations and assumptions used to determingothé fuel heat input of each
fuel burned by the Facility, including the assumps$ regarding the heat content
of the Renewable Fuels and the basis for thesemgdmns. If the Actual Fuel
Percentage in a Contract Year is less than ninegy(®5) for a Renewable Fuel-
Fired Industrial Cogeneration Facility or seventef(75) for a By-Product Fuel-
Fired Industrial Cogeneration Facility, as appliealthen the Supplier shall pay
the Buyer an Annual Fuel Adjustment Amount for s@intract Year, calculated
in accordance with Section 4.1(a).
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Without limiting the generality of the foregoing,Supplier who is also a load
facility under the IESO Market Rules shall be spledsponsible for all charges
(net of any applicable credits) in relation to Etmity consumed by it in order to
operate the Facility in accordance with this Agream

2.8 Insurance Covenants

(@)

(b)

12179061.15

The Supplier hereby agrees to put in effect andhtamm, or cause its contractors,
where appropriate, to maintain, from the commencené the construction of
the Facility to the expiry of the Term, at its ownst and expense, all the
necessary and appropriate insurance that a pruéerson in the business of
developing and operating the Facility would maimtaicluding the policies set
out in this Section 2.8. All insurance policieshe effected and maintained as
required hereunder shall:

() be placed with insurers licensed to underwrite iasae in the Province of
Ontario and having an overall A.M. Best’s Ratingabfeast A- (except in
the case of automobile liability insurance whee tinimum rating of the
insurer shall be B+);

(i) provide that they shall continue in effect and remanaltered for the
benefit of the Supplier for a period of not lesartlsixty (60) days after
written notice of any cancellation or any changamendment restricting
coverage; and

(i)  be capable of being reviewed and altered duringdaha of the policy to
account for any changes in Laws and Regulationgtwhifect coverage
of the risk insured;

The Supplier shall put in effect and maintain, ,cause its contractors, where
appropriate, to maintain, at a minimum, the follogvinsurance policies:

0] “all-risk” property insurance covering property avery description
insuring not less than the full replacement valt#ne Facility; and

(A)  for the period prior to the Commercial Operatiortdda

A. shall be in the joint names of at least the Supp@ed its
principal contractors, with no co-insurance reiit, the
policy shall include as additional insureds all
subcontractors and the coverage shall not be hess the
insurance required by IBC Forms 4042 and 4047 nelete
to include testing and commissioning, or their gglant
replacement; and

B. shall provide delayed start-up coverage on a fixguense
basis with an indemnity period of not less thanlveé12)
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months and a deductible waiting period of not mibr@n
sixty (60) days; and

(B) for the period from and after the Commercial OperaDate:
A. shall be in the name of the Supplier; and

B. shall provide for business interruption coverage am
actual loss sustained basis with a waiting peribchat
more than ninety (90) days.

These policies shall contain a waiver of subrogatio favour of the
Indemnitees. Deductibles for these policies shailexceed $250,000 for
all losses (other than damage to Equipment (asefoelow) which will
be subject to the deductibles set forth in Seci&tb)(ii)), except for 3%
of full replacement value of damage to propertytiffwa minimum
deductible of $250,000) for damage to propertyirgisrom or relating to
each of flood and earthquake.

equipment breakdown insurance, in the joint nanfefie Supplier and,
for the period prior to the Commercial Operationtd)aits principal
contractors, insuring not less than the full reptaent value of the boilers,
machinery, pressure vessels, electrical and mecdlamhachines, air
conditioning and refrigeration systems, computemsnmunications and
electronic systems, service supply objects, heaiviery steam generator
units, steam turbine generator units, generatgr-getransformer units
and combustion gas turbine generator units andotér equipment
forming part of the Facility (theEquipment”). The coverage shall not be
less than the insurance provided by the forms knamchreferred to in the
insurance industry as “Comprehensive Boiler and hMeery Form” or
“Equipment Breakdown Insurance”. This policy stadhtain a waiver of
subrogation in favour of the Indemnitees. Deduesibn respect of this
policy or the portion of the “all risk” property sarance relating to the
Equipment (as described in Section 2.8(b)(i)) shailexceed:

(A)  $3,000,000 for property damage arising from andhtiej to
testing and commissioning of Equipment prior to @@mmercial
Operation Date; and

(B)  $3,000,000 for property damage arising from ancerathe
Commercial Operation Date;

Equipment breakdown insurance coverage may bendutas part of the
“all risk” property insurance.

commercial general liability insurance on an ocence basis for death,
bodily injury and property damage and other typedamage that may be
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caused to third parties as a result of the Supplativities in connection
with the Facility or performance of its obligationader this Agreement,
to an inclusive limit of not less than $10,000,Q@ occurrence and in
aggregate and with a deductible not exceeding $000, This policy shall
include the Indemnitees as additional insureds ahdll be non-
contributing and primary with respect to coverage favour of the
Indemnitees. The coverage provided shall not be tkan the insurance
required by IBC Form 2100-2, 4-1998 (but not itplaeement) and IBC
Form 2320 (version in effect as at the date helbedhot its replacement).
The policy shall include the following coverage:

(A)  broad form products, premises and completed opesatiability
for a period of not less than twenty-four (24) menfter the
Commercial Operation Date;

(B)  cross-liability and severability of interests claus

(C) contingent employer’s liability;

(D) tenant’s legal liability (if applicable and with @cable sublimits);
(E)  blanket contractual liability of the Supplier undleis Agreement;

(F) damage arising from shoring, blasting, excavaturgjerpinning,
demolition pile driving and caisson work, work b&laground
surface, tunnelling, and grading (if applicable);

(G) non-owned automobile liability with blanket contiaal coverage
for hired automobiles; and

(H) liability on the part of the Supplier resulting fmoactivities or
work performed by its contractors and subcontractor

automobile liability insurance, providing coverage owned, non-owned
or hired automobiles with a combined single liapilimit of not less than
$2,000,000 per occurrence;

environmental impairment liability insurance, prdivig coverage for first
party property damage and site clean-up and amg ftarty claims for

bodily injury, property damage and clean-up for agryvironmental

incidents arising out of the construction, operatis maintenance of the
Facility, with a limit of not less than $5,000,0p@r occurrence and in
aggregate and with a deductible not exceeding $000, This policy shall

include the Indemnitees as additional insureds ahdll be non-

contributing and primary with respect to coverage favour of the

Indemnitees. The policy shall contain a crosstiigtand severability of

interests clause; and
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(vi)  any additional insurance required to be providedeunall Laws and
Regulations.

For purposes of the insurance coverage under $&ecfd(b)(i) and (ii), the
Supplier may procure and maintain separate inserpotcies to cover the period
prior to the Commercial Operation Date and the qoerrom and after the
Commercial Operation Date.

The Supplier shall provide the Buyer with prooftbé insurance referred to in
this Agreement in the form attached hereto as EixMil{Certificate of Liability
Insurance) and as Exhibit Y (Certificate of Propdrisurance) that references
this Agreement and confirms the relevant coveragguding endorsements, on
or before the commencement of the constructiohefRacility, and renewals or
replacements on or before the expiry of any susbrance. The policies for the
insurance coverage under Sections 2.8(b)(iii) andlfall be endorsed to provide
the Buyer with:

() not less than sixty (60) days notice in writing &mlvance of any
termination, cancellation or non-renewal thereait ahe Supplier shall
ensure that the Buyer receives such notice pridtheéocommencement of
such sixty (60) day period; and

(i) notice in writing at the time of any material chang amendment thereto
(including any reduction in limits, increase in detlbles, exhaustion of
aggregate limits, and change in named insured), thadSupplier shall
ensure that the Buyer receives such notice at thmeh

Upon the request of the Buyer, the Supplier withpde the Buyer with a copy of
each insurance policy to be furnished within ted) Business Days of the request
being made by the Buyer. The provision to the Buykany certificate of
insurance, insurance policy or other evidence afg@nce with this Section 2.9
shall not imply acceptance by the Buyer that thierexof insurance coverage is
sufficient and otherwise complies with this Secta.

If the Supplier is subject to th&orkplace Safety and Insurance AGntario), it
shall submit a valid clearance certificate of Wddge Safety and Insurance Act
coverage to the Buyer prior to the commencemenbostruction of the Contract
Facility. In addition, the Supplier shall, frommie to time at the request of the
Buyer, provide additional Workplace Safety and hasge Act clearance
certificates. The Supplier agrees to pay when duod,to ensure that each of its
contractors and subcontractors pays when duemallats required to be paid by
it and its contractors and subcontractors, frometirto time from the
commencement of construction of the Contract Rgcilinder the Workplace
Safety and Insurance Act, failing which the Buyealshave the right, in addition
to and not in substitution for any other right itaynhave pursuant to this
Agreement or otherwise at law or in equity, to paythe Workplace Safety and
Insurance Board any amount due pursuant to the plark Safety and Insurance
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Act and unpaid by the Supplier or its contractard aubcontractors and to deduct
such amount from any amount due and owing from tismgme to the Supplier
pursuant to this Agreement together with all casturred by the Buyer in
connection therewith.

In addition to all other rights and remedies alddédato the Buyer in this
Agreement, if the Supplier fails to comply withghbection 2.8, the Buyer shall
have the right (but not the obligation) to:

0] obtain any and all insurance policies that the 8eppas failed to obtain
and maintain or in respect of which the Supplies faled to notify the
Buyer in the manner contemplated herein. The Bafafl have the right
to deliver an invoice to the Supplier containingstatement of the
reasonable costs of obtaining such insurance pslidogether with any
associated administrative and legal and other redde costs
(collectively, the tnsurance Costs’) and the Supplier shall within ten
(10) days of the date of receiving such invoice fwathe Buyer an amount
equal to the Insurance Costs, irrespective of wdretr not the Buyer
proceeds to obtain or has in fact obtained any smshrance policy or
policies. The parties agree that the InsurancdsCog a reasonable pre-
estimate of damages and not a penalty. If the l&rpils to pay to the
Buyer the amount of the Insurance Costs, the Bshatl be entitled to
draw and retain from the Completion and Performa&esurity the
amount of the Insurance Costs; or

(i) withhold any Monthly Payment until such time as tapplier provides
the certificates of insurance or copies of insueapolicies as required
under this Section 2.8.

Where the Supplier is made up of more than ond &gy (whether in the form

of partnership, joint venture or otherwise), thg@@&ier shall provide to the Buyer
an irrevocable direction designating one such |egudity as responsible for all
insurance matters under this Section 2.8, andhermprovision of information in

relation thereto to the Buyer as contemplated s igreement, and such entity
shall be so responsible. The Supplier agrees shah designate shall be
authorized to bind the Supplier and all legal editconstituting the Supplier in
respect of all matters relating to this Section 2.8

2.9 Compliance with Laws and Regulations and Registratin with the IESO

(@)

(b)
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The Buyer and the Supplier shall each comply, inrelterial respects, with all

Laws and Regulations required to perform or compith their respective
obligations under this Agreement.

The Buyer and the Supplier shall each furnish, imaly manner, information to
Governmental Authorities and shall each obtain araintain in good standing
any licence, permit, certificate, registration,harization, consent or approval of
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any Governmental Authority required to perform omply with their respective
obligations under this Agreement, including sudedicing as is required by the
OEB.

Unless required by the IESO, registration by th@@Her with the IESO as a
“Metered Market Participant” and as a “Generatartquant to the IESO Market
Rules will be optional. If the IESO requires or ti&ipplier chooses such
registration:

0] the settlement of Market Settlement Charges sladdk tplace directly
between the Supplier as the “Metered Market Ppditi’ and the IESO,
and any costs incurred by the Supplier acting as“Metered Market
Participant” pursuant to the IESO Market Rules @spect of this
Agreement shall be charged to and be the sole me#plity of the
Supplier; and

(i) the Supplier agrees to meet all applicable Faciliggistration
requirements as specified in the IESO Market Rules.

2.10 Environmental Attributes and Future Contract Related Products

(@)

(b)

(€)

(d)
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Regulatory Environmental Attributes created andcated or credited with
respect to the Facility shall be the property & Buyer and the Supplier shall
from time to time during the Term of this Agreemeont behalf of the Buyer,
obtain, qualify, and register with the relevant hauities or agencies all
Regulatory Environmental Attributes that are crdated allocated or credited
with respect to the operation of the Facility dgri@ontract Price Hours, and
same shall be immediately transferred or assigogdrtto the extent transfer or
assignment is not permitted, held in trust for, Bueyer who thereafter shall
retain, all rights, title, and interest to or il aich Regulatory Environmental
Attributes.

Notwithstanding Section 2.10(a), the Supplier skaltinue to be entitled to all
right, title and interest to all emission allowas@nd Emission Reduction Credits
that pertain to the Facility and of a type that avawailable under the Ontario
Emissions Trading Program as of the date of the QHRFP. However, the
amount of the Supplier’'s entitlement to any suclssion allowance or Emission
Reduction Credit shall be determined with referetacéhe levels in effect as of
the date of the Supplier’s claim to any such esti#gnt to the levels in effect as of
the date of the Supplier’s claim to any such esrtignt.

The Supplier shall not participate in any voluntarpgrams with respect to any
Environmental Attributes associated with the FaciWithout the prior written
consent of the Buyer, which consent may be unredsdgnvithheld.

The Parties acknowledge that the Government of €& proposing, and the
Government of Ontario may propose, upcoming reguiatcovering greenhouse



()

12179061.15

=45 -

gas emissions that may be applicable to the Ratil&t may contain provisions
for greenhouse gas emissions permits, creditshar atllowances (whether under
the Government of Canada or the Government of @ntaegulations,
“Government Emissions Credit), and those Government Emissions Credits to
which the Buyer is entitled from time to time puastito Section 2.10(a) shall be
referred to as theCurrent Credit Entitlement”. If these regulations are
promulgated, and once the applicable details ot sagulations and their effect
on the Buyer and Supplier are known, then the Bwagrees to propose such
amendments to this Agreement to the Supplier antheaBuyer’s discretion, to
all of the Other Suppliers that are required byBuger to participate, based on
the principles set out in Section 2.10(e) (tReplacement Provision(s). If the
Parties are unable to agree on the Buyer's progosdlat of the Supplier or any
of those Other Suppliers, as the case may be,withirty (30) days after the
applicable details of such regulations coveringegh®muse gas emissions have
been published, then the Replacement Provision{g)l e determined by
mandatory and binding arbitration, from which thehall be no appeal, with such
arbitration(s) to be conducted in accordance wWithgrocedures set out in Exhibit
I. However, if the Supplier fails to participate such arbitration, the Supplier
acknowledges that it waives its right to particgat such arbitration, which shall
nevertheless proceed, and the Supplier shall bexdbday the award of the
Arbitration Panel and the subsequent amendmeriteetdgreement made by the
Buyer to implement such award of the Arbitrationn&lapursuant to Section
2.10(f).

For the purposes of Section 2.10(d), the Replacevision(s) shall reflect the
following principles:

() the Buyer shall continue to be entitled to Regulat&nvironmental
Attributes as currently contemplated by SectiorOga},

(i) the Supplier shall continue to be entitled to emissallowances and
Emission Reduction Credits as currently contemplateSection 2.10(b);

(i) in no event will the Supplier be entitled to anygRkatory Environmental
Attributes attributable to the Facility in an ambunexcess of the amount
required for the operation of the Facility;

(iv) if Government Emissions Credits are required pursua applicable
legislation to operate the Facility, then the Buwsl, at its option transfer
or assign to, or to the extent transfer or assigringenot permitted, hold
in trust for, the Supplier, or otherwise relinquite Buyer’s rights to,
such amount of Government Emissions Credits ttatreguired pursuant
to applicable legislation for operation of the Hagito the Submitted
Hourly Electricity Profile, provided that, the Buybhas no obligation to
transfer, assign, hold in trust or otherwise relisf) to the Supplier any
interest in Government Emissions Credits in exaddhe Current Credit
Entitlement.
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The terms of this Agreement shall be amended either

() by the agreement of the Parties, where no awaahodArbitration Panel
has been made pursuant to Section 2.10(d);

(i) by the agreement of the Parties made pursuantdot@mmplement an
award of the Arbitration Panel, made pursuant ti&e 2.10(d); or

(i) by an amendment prepared by the Buyer made pursiwarind to
implement an award of the Arbitration Panel madesypant to Section
2.10(d), where the Supplier failed to participateich arbitration,

with such agreement or amendment, as the case @dyaliing effect from and
after the date that the applicable details of syrgenhouse gas regulations and
their effect on the Buyer and Supplier were known.

Upon the expiry of the Term or any terminationlu§tAgreement:

() to the extent that the Buyer determines, actingaeably, that any portion
of the Current Credit Entitlement relates to thequeup to and including
the expiry of the Term or the termination of thigréement, then such
portion of the Current Credit Entittement shall sm the sole and
absolute property of the Buyer, without compensatio or set-off in
favour of the Supplier and where the Supplier waldihg such portion of
the Current Credit Entitlement in trust for the Buythe Supplier shall
continue to hold such portion of the Current Cré&gfitittement in trust for
the Buyer; and

(i) to the extent that the Buyer determines, actingaeably, that any portion
of the Current Credit Entitlement relates to thequk after the expiry of
the Term or the termination of this Agreement, tithe Buyer shall
transfer or assign to, or to the extent transferassignment is not
permitted, hold in trust for, the Supplier, the Buyg rights, title and
interest to or in such portion of the Current Crédititlement.

Notwithstanding the foregoing, in the event of mrti@ation of this Agreement as
a result of a Supplier Event of Default, then irdiidn to any other remedies
available to the Buyer under this Agreement, thdirenCurrent Credit
Entitlement, regardless of the period to which @&rent Credit Entitlement
relates, shall remain the sole and absolute prppeftthe Buyer, without
compensation to or set-off in favour of the Supples liquidated damages and
not as a penalty.

2.11 Restatement

(@)

12179061.15

If permitted in accordance with its Proposal, tiup8ier may restate the Contract
Price and/or the Submitted Hourly Electricity Pi®fpursuant to either Section
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2.11(b) (‘Permanent Restatemeri) or 2.11(c) (‘Indefinite Restatement)
below. A Permanent Restatement and an Indefiregd®ement shall, in addition
to the provisions in Sections 2.11(b) and 2.11éspectively, be subject to the
following:

() a Restatement shall not be permitted if the Prdpdsas not specify an
Incremental Contract Price expressed in the sammaato(expressed in
Dollars and cents per MWh) as the Contract PricReatated Submitted
Hourly Electricity Profile expressed in the sameniat as the Submitted
Hourly Electricity Profile and the earliest Restagnt Date (theEarliest
Restatement Dat®) as set out in Exhibit B and subject to Section
2.11(a)(iv);

(i) the “Restatement Daté shall be the date determined in accordance with
Section 2.11(b)(iv) or 2.11(c)(iv), which in anyext shall be a date which
is not earlier than the later of:

(A) five (5) years from the Commercial Operation Dated
(B) the Earliest Restatement Date;

(i) following implementation of a Restatement (othertipursuant to Section
2.11(c)(vi)), the Useful Heat Output that was poegly supplied to the
Host Facility pursuant to an Off-Take Agreement nmay, without the
consent of the Buyer, which consent may not be asmeably withheld,
be used for any purpose other than to generat¢i@ulali Electricity at the
Facility for the purpose of meeting the Supplietdigations arising from
a Restatement of the Submitted Hourly Electricityfike; and

(iv)  unless the Buyer agrees otherwise, the Supplidir(#t)amplement, on or
before the Restatement Date, or as soon as ptaletithereatfter, the
reconfiguration of the Facility equipment as sethfan the Proposal to
occur on a Restatement, or (B) if the Restatemendiscontinued
pursuant to Section 2.11(c)(vi), return the Faciid the configuration and
the Contract Price and/or the Submitted Hourly tieity Profile to those
set out in the Proposal, on or before the date bichwthe Parties agree
that such discontinuance is to take effect.

(b)  Where a Supplier seeks a Permanent Restatement tinsl&ection 2.11(b), the
following shall apply:

() the following circumstances, as demonstrated toBbger's reasonable
satisfaction, have occurred:

(A) the Host Facility has permanently ceased to pueclaay of the
Facility’'s Useful Heat Output;

12179061.15
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(ii)

(iif)

(iv)

v)

(B)

(©)
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to the knowledge of the Supplier, the Host Facilitgs not
acquired, nor does it intend to acquire duringréreainder of the
Term, any thermal energy from any source other tharfFacility,
where such acquired thermal energy could reasondisy
considered a replacement, in whole or in parthef tseful Heat
Output provided by the Facility; and

the Supplier has:

(1)  exhausted all commercially reasonable avenuesyaf le
recourse to enforce continuation or reinstatemétite
purchase of Useful Heat Output by the Host Fagility
and

(2)  failing such continuation or reinstatement, exhedistl|

commercially reasonable avenues of legal recowrse t
obtain financial compensation from the Host Fagilit
and used the net proceeds of any compensation so
received to defer the Restatement Date by the same
amount of time that the Restatement Date would
otherwise have been deferred if the compensation so

received had instead been revenue received from

continued Useful Heat Output sales to the HostliBgci

the Supplier shall be considered to have satisfied requirements of
Section 2.11(b)(i) if it delivers a statutory daeltion, in the form
attached as Exhibit K;

the Supplier shall deliver a written notice to tBeyer requesting a
Permanent Restatement;

subject to Section 2.11(a)(iv), the Permanent Raskant shall take effect
on the date specified in the written notice regongsta Permanent
Restatement, which date shall be a minimum of gi(@®) days after the
Supplier delivers such written notice to the Buyer;

upon a Permanent Restatement in accordance wstisédtion 2.11(b):

(A)

(B)

where, immediately prior to the Permanent Restatémthe
Contract Price is not subject to a CCT Price Radudtactor, the
Contract Price on and after the Restatement Datit Ik replaced
by the Contract Price plus the Incremental ContPaate, and the
Submitted Hourly Electricity Profile shall be repdal by the
Restated Submitted Hourly Electricity Profile;

where, immediately prior to the Permanent Restatémthe
Contract Price is subject to a CCT Price Redudtactor:
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A. on and after the Restatement Date, the Submittadlyio
Electricity Profile shall be replaced by the Resdat
Submitted Hourly Electricity Profile;

B. the Supplier shall conduct a Capacity Check Tese (t
“Restatement Capacity Check Te&} not later than 10
Business Days after the date of the Permanent tieestat.
Such Capacity Check Test shall be conducted in
accordance with Section 15.6 except that UsefultHea
Output shall not be required to be measured and no
adjustment in accordance with Exhibit W shall belisul
to the Electricity output;

C. until the completion of the Restatement Capacityeckh
Test, the Contract Price shall be replaced by thetri@ct
Price (without the application of the CCT Price Retbn
Factor) plus the Incremental Contract Price;

D. following completion of the Restatement CapacityeCh
Test: (1) if the Capacity Confirmation from the Resd
Capacity Check Test shows an Average Test Capacity
equal to 100% of the Restated Seasonal Contracdiigp
for the relevant Season, the Contract Price skeaddual to
the Contract Price (without the application of t6GET
Price Reduction Factor) plus the Incremental CaohtPaice
and (2) if the Capacity Confirmation from the Résta
Capacity Check Test shows an Average Test Capkssty
than 100% of the Restated Seasonal Contract Cgdacit
the relevant Season, the Contract Price shall bale¢q the
Restatement CCT Ratio multiplied by the sum of the
Contract Price (without the application of the C@Tice
Reduction Factor) and the Incremental ContractePor
the purposes of this paragraph, thiReStatement CCT
Ratio” is a fraction, the numerator of which is the Aage
Test Capacity from the Restatement Capacity Chezdt T
and the denominator of which is the Restated Sehson
Contract Capacity for the relevant Season.

(c) Where a Supplier seeks an Indefinite Restatemedetruthhis Section 2.11(c), the
following shall apply:

() the following circumstances, as demonstrated toBbger's reasonable
satisfaction, have occurred:

(A) the Host Facility has ceased to purchase the Begillseful Heat
Output (other than minimal amounts which may beuireg for
heating, lighting or other maintenance purposesj;lzas ceased to

12179061.15



-50 -

use thermal energy for production of any produstsyices or
processes at the Host Facility; and

(1)

(2)

the Host Facility has announced publicly or advigsd
employees, customers or suppliers, or has confirmed
writing to the Supplier that the Host Facility is
discontinuing production of the products, services
the processes for which the Useful Heat Output was
utilized; or

the Host Facility has (i) implemented a significant
reduction in its workforce, or has announced such
reduction publicly or to its employees, or gengrad

its customers or suppliers, or (i) has confirmedhs
reduction in writing to the Supplier.

(B) to the knowledge of the Supplier, the Host Facilitgs not
acquired, nor does it intend to acquire duringréreainder of the
Term, any thermal energy from any source other tharfFacility,
where such acquired thermal energy could reasondisy
considered a replacement, in whole or in parthef tseful Heat
Output provided by the Facility; and

(C)  the Supplier has:

(1)

(2)

exhausted all commercially reasonable avenuesyaf le
recourse to enforce continuation or reinstatemétite
purchase of Useful Heat Output by the Host Fagcility
and

failing such continuation or reinstatement, exhedistl|
commercially reasonable avenues of legal recowrse t
obtain financial compensation from the Host Fagilit
and used the net proceeds of any compensation so
received to defer the Restatement Date by the same
amount of time that the Restatement Date would
otherwise have been deferred if the compensation so
received had instead been revenue received from
continued Useful Heat Output sales to the HostliBgci

(i) the Supplier shall deliver a written notice to tBayer requesting an
Indefinite Restatement and the reasons therefee (Bupplier's IR
Notice”) within 90 days after the Supplier knew or oughthave known
that the circumstances in Section 2.11(c)(i) o@xyrotherwise the
Supplier will no longer be eligible for an Indet@iRestatement;

12179061.15
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(i)  the Buyer shall notify the Supplier within 30 dagher receipt of the
Supplier's IR Notice whether or not the conditiofsr Indefinite
Restatement as set out in Section 2.11(c)(i) hasenbsatisfied and
providing reasons for the Buyer's determinatiori.the Buyer does not
agree that such conditions have been satisfiedn tthee Buyer's
determination shall prevail, subject to an arbiradeciding pursuant to
Section 16.2 that the Buyer did not act reasoniabietermining that such
conditions had not been satisfied. In considewhgther the Buyer acted
reasonably, the arbitrator shall consider all infation known to the
Buyer,

(iv)  subject to Section 2.11(a)(iv), the Indefinite Résment shall take place
on the first Business Day after the day on which Supplier delivers the
Supplier's IR Notice. For certainty, where the Buyas considered the
request for an Indefinite Restatement for up t@&gs pursuant to Section
2.11(c)(iii), the Indefinite Restatement shall tgltace retroactively to the
first Business Day after the day on which the Siapptielivers the
Supplier's IR Notice;

(V) upon an Indefinite Restatement in accordance witls Section 2.11(c),
on and after the Restatement Date the Contrace Bhall be replaced by
the Contract Price plus the Incremental ContracteRand the Submitted
Hourly Electricity Profile shall be replaced by th&estated Submitted
Hourly Electricity Profile.

(vi) at any time after the date that is six months feilg an Indefinite
Restatement, the Supplier may apply to the Buyediszontinue the
Incremental Contract Price and to restate the Rabkt&ubmitted Hourly
Electricity Profile to the Submitted Hourly Elecity Profile, provided
that the Supplier can demonstrate to the Buyertssfaation, acting
reasonably, that the circumstances set out in @eil1(c)(i) no longer
exist, and provided that the Buyer agrees, acwagonably, that it is not
likely that those circumstances would recommendhiwil2 months from
the date of the Indefinite Restatement; and

(vii) a Supplier will not be eligible for a second or setpuent Restatement
prior to the third anniversary of the date on whitle Supplier has
reinstated the Contract Price and the Submittedrliidtlectricity Profile
pursuant to Section 2.11(c)(vi), which additionadésRatement will be
subject to the provisions of this Section 2.11.

2.12 Covenants in respect of Host Facility

(@)
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If the Host Facility is a Host Developed Contraechity and the Supplier is not
also the Host, the Supplier shall have caused ¢heedy prior to the date hereof,
or shall cause the delivery concurrently with tlkecaition of this Agreement, the
guarantee in the form of Exhibit Q.
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(b) Except with the prior written consent of the Buyahich consent may not be
unreasonably withheld, the Supplier shall not clearrgplace or substitute the
Host or Host Facility during the Term. Notwithstamgl the foregoing, the prior
written consent of the Buyer shall not be requi(@dfor the sale of the Host
Facility, provided that the Supplier has providedmpt written notice of such
sale to the Buyer and the new owner of the Hostlijgahas agreed in writing to
assume the Off-Take Agreement and the Host relatd@jations under this
Agreement, including, if applicable, the provisioha guarantee in the form of
Exhibit Q or (ii) with respect to a take-over bichde for the voting securities of
the Host or an amalgamation, merger, arrangemesinhuolar statutory procedure
by which the Host combines with another entity,vited that the Supplier has
provided prompt written notice of such take-oved,bamalgamation, merger,
arrangement or other statutory procedure to theeBuy

(© The Supplier shall not, during the Term, enter emoOff-Take Agreement with a
Host whose primary business is the generation ettEtity.

ARTICLE 3
ELECTRICITY AND RELATED PRODUCTS, DELIVERY OF ELECT RICITY AND
PAYMENT OBLIGATIONS

3.1 Sale and Purchase of Electricity and Future ContracRelated Products

€)) The Supplier will provide the Buyer with prior wen notice of the development
by the Supplier of any Future Contract Related &ctglfrom time to time.

(b)  The Supplier agrees to sell, supply or deliveFaliure Contract Related Products
as requested, directed or approved by the Buyer.

(c) The Supplier covenants not to sell, supply or @elany Future Contract Related
Products unless such sale, supply or delivery heen lrequested, directed or
approved by the Buyer.

(d) The Supplier will notify the Buyer of any revenueceived by the Supplier in
connection with the sale, supply or delivery of afyture Contract Related
Products.

(e)  All Related Products other than Future Contracafel Products shall belong to
the Supplier.

3.2  Delivery of Electricity and Related Products

If the Supplier is a “market participant” with theSO, the Supplier shall meet the requirements
of the IESO Market Rules, including the provisidrdespatch data for Delivered Electricity and
Contract Related Products required to include tiseseices in the IESO-Administered Markets
at no less than minus $1.00 per MWh and no more tha Supplier's variable cost for
generating same. For greater certainty, in sucle,ctee Supplier's variable cost shall be

12179061.15
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determined on an actual cost basis incurred bystigplier without markup, as first confirmed
by the Buyer and the Supplier, and which shallldgexct to verification by the Buyer from time
to time.

3.3  Risk and Responsibility for Delivered Electricity and Contract Related Products

As between the Buyer and the Supplier, the Supgieall be responsible for, and shall
indemnify, defend and hold harmless the Indemnitggsnst, any loss, damage, action, cost and
expense (including Market Settlement Charges, ffliepble, and reasonable legal costs and
expenses) or injury to any Person or property, @iy the generation, sale and delivery of the
Electricity and Related Products hereunder, extephe extent that any loss, damage, action,
cost, expense or injury is attributable to the igegice or wilful misconduct of the Indemnitees.

3.4  Monthly Payment
The “‘Monthly Payment” shall be an amount expressed in Dollars and camsequal to:

€)) the Contract Price multiplied by the Monthly Deligd Electricity, up to a
maximum of 125% of the Proposed Monthly DeliveredecHicity (such
maximum in any Settlement Month being reachedeapthint in time during such
month that the Delivered Electricity equals 125% tlbé Proposed Monthly
Delivered Electricity);

plus

(b) HOEP or such other market price as may be appécabthe time multiplied by
the Monthly Delivered Electricity in excess of 1258fthe Proposed Monthly
Delivered Electricity (such excess in any Settlemilonth being Electricity
produced by the Facility in such month after theapm time during such month
that the Delivered Electricity equals 125% of thed®sed Monthly Delivered
Electricity);

minus

(c) in relation to the sale, supply or delivery of d&yture Contract Related Products,
an amount equal to 80% of the difference, if pesitiof the total revenues
received by the Supplier from the sale of such Fuontract Related Products
for that month less the Approved Incremental Codtar the purposes of this
Section 3.4(c), Approved Incremental Costs means the incremental costs
incurred by the Supplier for that month in excekthe cost of production of the
Delivered Electricity, relating to the sale, supmy delivery of such Future
Contract Related Products, and which costs areomasde and have first been
verified and approved by the Buyer;

minus
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(d) the Electricity delivered in each hour of such nmonnultiplied by the
corresponding HOEP applicable in those hours (dn sther market price as may
be applicable at the time).

Where such amount is a positive number, such anshaitbe owed by the Buyer to the Seller.

Where such amount is a negative number, the alesealtie of such amount shall be owed by
the Seller to the Buyer.

35 Indexation of Portion of Contract Price

The Parties agree that a portion equal ¢ fercent (e]%)] [as specified in the Proposélof

the Initial Contract Price (with such portion, afjusted for indexation as set out below, being
the "Indexed Portion”) shall be indexed to the percentage increasesoredse (if any) between
the Consumer Price Index effective as of Januagf Bach year during the Term and the
Consumer Price Index effective as of January hefgrior year, with the exception of the first
year of the Term, where the percentage increaskearease (if any) as calculated above shall
then be prorated by the ratio of the number of deym the Commercial Operation Date to and
including December 31 of that year in which the @uercial Operation Date falls, divided by
365. The remaining percentage of the Initial CarttRrice (théUnindexed Portior’) shall not

be subject to any indexation whatsoever. The ConRace for a given calendar year during the
Term is the sum of the Unindexed Portion and tldkeeked Portion, and is calculated as follows:

CP,=UP + IR

where:

CR is the Contract Price applicable
calendar yeary” during the Term
expressed in $/MWh.

UIP is the Unindexed Portion, expressed
in $/MWh.

IPy Is the Indexed Portion applicable
calendar yeary” during the Term
expressed in $/MWh, as adjusted for
indexation as set out above pn
January 1 of such year.

n

n

3.6  Supplier's Responsibility for Taxes

The Supplier is liable for and shall pay, or catssbe paid, or reimburse the Buyer if the Buyer
has paid, all Taxes applicable to the Deliverecttlety and Future Contract Related Products
sold hereunder which may be imposed up to the BslifPoints. In the event that the Buyer is
required to remit such Taxes, the amount therealf e deducted from any sums becoming due
to the Supplier hereunder.

12179061.15
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3.7  Buyer’s Responsibility for Taxes

The Buyer is liable for and shall pay, or causebéopaid, or reimburse the Supplier if the
Supplier has paid, all Taxes applicable to the tétdty and Future Contract Related Products
sold hereunder which may be imposed at and fronD#levery Points. The Contract Price does
not include any GST or PST payable by the Buyerespect of the Electricity and Future
Contract Related Products purchased hereundenylfGST or PST is payable in connection
with the Electricity and Future Contract Relatedd®icts purchased hereunder, such GST or
PST shall be paid by the Buyer. In the event th@tSupplier is required to remit such Taxes, the
amount thereof shall be deducted from any sumsrbiegpdue to the Buyer hereunder.

3.8  Non-residency

€)) If the Supplier is a non-resident of Canada, astdran is defined in the ITA, and
the Buyer incurs any withholding or other similaaxgs as a result of such non-
residency, then payments under this Agreement é\Bthyer shall be reduced by
the amount of such withholding Taxes and the Bsyil remit such withholding
Taxes to the applicable taxing authorities. Thedghall within sixty (60) days
after remitting such Taxes, notify the Supplierwmting, providing reasonable
detail of such payment so that the Supplier maynrclany applicable rebates,
refunds or credits from the applicable taxing autles. If, after the Buyer has
paid such amounts, the Buyer receives a refundteetr credit on account of
such Taxes, then the Buyer shall promptly remithstefund, rebate or credit
amount to the Supplier.

(b) If the Supplier is or becomes a non-resident ofddan as that term is defined in
the ITA, the Supplier shall notify the Buyer forthlw of such status and shall
provide the Buyer with all such information readolyaequired by the Buyer to
comply with any withholding Tax or other Tax obligms to which the Buyer is
or may become subject as a result of thereof.

ARTICLE 4
ANNUAL ADJUSTMENT AMOUNTS

4.1  Annual Profile Adjustment Amount

(&  Within sixty (60) days after the end of each Cocttr&ear, the Buyer shall
determine the Annual Price Ratio for the ContraeaiYjust ended. If the Annual
Price Ratio for such Contract Year is greater tha@b or less than 0.95, the Buyer
or the Seller shall pay, respectively, an amourg {®nnual Profile Adjustment
Amount”) calculated in accordance with Section 4.2(b3@(c), as applicable.

(b) If the Annual Price Ratio for such Contract Yeagreater than 1.05 the Buyer
shall pay the Supplier an Annual Profile Adjustm@miount for such Contract
Year, determined in accordance with the followiagrvula:

12179061.15
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Payment to Supplier = [APWAP — (1.05) x (ASPWAPDx

where:

APWAP is the Annual Production-Weighted Average®rexpressed
in $/MWh, for such Contract Year;

ASPWAP is the Annual Submitted Profile-Weighted fage Price,
expressed in $/MWh, for such Contract Year; and

Q is the Contract Price Delivered Electricity, eegmed in
MWh, for such Contract Year.

If the Annual Price Ratio for such Contract Yeatdass than 0.95, the Supplier
shall pay the Buyer an Annual Profile Adjustment &\mt for such Contract
Year, determined in accordance with the followiagrula:

Payment to Buyer = [(0.95) x (ASPWAP) — APWAP] x Q

where ASPWAP, APWAP and Q have the same meaningseasout in
Section 4.1(b) above.

If the Annual Price Ratio for a Contract Year isiakto or greater than 0.95 and
less than or equal to 1.05, neither Party shall tweother Party a payment in
respect of an Annual Profile Adjustment Amounts$ach Contract Year.

The amount of the Annual Profile Adjustment Amoshall be included in the
Statement for the Settlement Month following théedaf determination and shall
be paid in accordance with Article 5.

4.2  Annual Fuel Adjustment Amount

(@)
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In the event that the Actual Fuel Percentage fGoatract Year, as determined in
accordance with Section 2.7(c), is less than nifiegy(95) for a Renewable Fuel-
Fired Industrial Cogeneration Facility or less theaventy-five (75) for a By-
Product Fuel-Fired Industrial Cogeneration Fagilihe Supplier shall pay to the
Buyer an amount (theAhnual Fuel Adjustment Amount”) for such Contract
Year, determined in accordance with the followiagrula:

Payment to Buyer = (CPy) x [ 1 — (AFP / MRFP)] x Q

where:

CPy is the Contract Price, expressed in $/MWh hin €ontract
Year for which the Actual Fuel Percentage was datexd;

AFP is the Actual Fuel Percentage, expressed atiag for such
Contract Year, provided that (i) if the FacilityasRenewable
Fuel-Fired Industrial Cogeneration Facility and AlPsuch
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Contract Year is below 0.80, it shall be deemedeadd.80
and (ii) if the Facility is a By-Product Fuel-Firdddustrial
Cogeneration Facility and AFP for such Contract rYesa
below 0.60, it shall be deemed to be 0.60;

MRFP is the Minimum Required Fuel Percentage apble the
Facility; and
Q is the Contract Price Delivered Electricity, eegsed in

MWh, for such Contract Year.

(b) If the Actual Fuel Percentage is equal to or gretitan 0.95 (in the case of a
Renewable Fuel-Fired Industrial Cogeneration Rggibr 0.75 (in the case of a
By-Product Fuel-Fired Industrial Cogeneration HgQil the Supplier shall not
owe the Buyer an Annual Fuel Adjustment Amountsioch Contract Year.

(c) The amount of the Annual Fuel Adjustment Amountlisha included in the
Statement for the Settlement Month following théedaf determination and shall
be paid in accordance with Article 5.

ARTICLE 5
STATEMENTS AND PAYMENTS

51 Meter and Other Data

The Supplier agrees to provide to the Buyer actesthe meters in the Metering Plan to
accommodate remote interrogation of the metered dat a daily basis at all times. If the
Supplier is not Market Participant, the Suppliealsprovide to the Buyer access at all times to
any data or information relating to the Facilitpydiuding information related to Outages), that
would have been provided to the IESO if the Suppliere governed by the IESO Market Rules,
forthwith upon request by the Buyer. The Suppliealsnotify the Buyer of any errors and
omissions in any such data or information on a gnb@sis so as to permit the Buyer, within a
reasonable time, to require the IESO, if applicatdecorrect such errors and omissions pursuant
to the IESO Market Rules. Upon a Party becomingrawé any errors or omissions in any data
or information provided in accordance with this t8#t5.1, such Party shall notify the other
Party, and if applicable, the IESO in accordanaé e IESO Market Rules, on a timely basis.

5.2 Statements

The Buyer shall prepare and deliver a settlematestent (the Statement) to the Supplier,
within twenty (20) Business Days after the end atrecalendar month in the Term that is the
subject of the Statement (th&éttlement Month’), setting out the basis for the Monthly
Payment with respect to the Settlement Month, dsasdhe basis for any other payments owing
under this Agreement by either Party to the othrerthe Settlement Month (including, if
applicable, any costs of a metering service pravid&ained by the Buyer to be reimbursed by
the Supplier). A Statement may be delivered by Buger to the Supplier by facsimile or
electronic means and shall include the referenambeu assigned to this Agreement by the
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Buyer and a description of the components of thentllly Payment and other payments owing
to the Supplier for the Settlement Month.

5.3 Payment

The Party owing the Monthly Payment shall remithie other Party full payment in respect of
the Statement no later than the last Business Oathe month following the end of the
Settlement Month to which the Statement relates {Brayment Dat€). Any and all payments
required to be made by either Party under any piaviof this Agreement shall be made by wire
transfer to the applicable account designated ati@e5.5, or as otherwise agreed by the Parties.

54 Interest

The Party owing the Monthly Payment shall pay ies¢ion any late payment to the other Party,
from the Payment Date to the date of payment, ardash late payment was through the fault of
the other Party. The interest rate applicable whdate payment shall be the Interest Rate in
effect on the date that the payment went into esrezalculated daily, but shall not, under any
circumstances, exceed the maximum interest rataified by Laws and Regulations.

5.5 Payment Account Information
Account for payments to Supplier:

Bank:
Bank address:

Account Name:
Account Number:
Transit Number:

GST Registration Number of Supplier:

The Buyer acknowledges that the account informataod GST registration number of the
Supplier above constitutes Supplier's Confidentdbrmation and is subject to the obligations
of the Buyer as set out in Article 8.

Account for payments to Buyer:

Royal Bank of Canada
Main Branch

200 Bay Street, Main Floor
Toronto, ON M5J 2J5

Account Number:  ¢]
Transit Number: 00002
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GST Registration Number of Buyer:
85419 5039 RT0001

The Supplier acknowledges that the account infaonaand GST registration number of the
Buyer above constitutes Buyer’ s Confidential Infation and is subject to the obligations of the
Supplier as set out in Article 8.

Either Party may change its account informatiomfittme to time by written notice to the other
in accordance with Section 15.8.

5.6 Adjustment to Statement

€)) Each Statement shall be subject to adjustment foorse in arithmetic,
computation or other errors raised by a party dutime period of one (1) year
following the end of the calendar year in which Isi8tatement was issued. If
there are no complaints raised, or if any compdaiaised in the time period have
been resolved, such Statement shall be final abgpstuto no further adjustment
after the expiration of such period.

(b) Notwithstanding the foregoing, if the Supplier iSnaarket participant” with the
IESO, the determination by the IESO of any infororatshall be final and
binding on the Parties in accordance with the IB3&@ket Rules, and without
limiting the generality of the foregoing, if a Statent contains an error in the
data or information issued by the IESO which th&dE has requested be
corrected, then the one (1) year limit set forttsection 5.6(a) shall not apply to
the correction of such error or the Buyer’s abildyreadjust the Statement.

(c) Subject to Section 5.7, any adjustment to a Statem®ade pursuant to this
Section 5.6 shall be made in the next subsequatg#r8éent.

5.7 Disputed Statement

If the Supplier disputes a Statement or any potti@neof, the Party owing any amount set forth
in the Statement shall, notwithstanding such despphay the entire amount set forth in the
Statement to the other Party. The Supplier shaWide written notice to the Buyer setting out
the portions of the Statement that are in disputh & brief explanation of the dispute. If it is
subsequently determined or agreed that an adjustiméne Statement is appropriate, the Buyer
will promptly prepare a revised Statement. Any pagment or underpayment of any amount
due under a Statement shall bear interest at taeebt Rate, calculated daily, from and including
the time of such overpayment or underpayment todtéte of the refund or payment thereof.
Payment pursuant to the revised Statement shaihé@e on the tenth (10th) Business Day
following the date on which the revised Statemendelivered to the Supplier. If a Statement
dispute has not been resolved between the Partiles ive (5) Business Days after receipt of
written notice of such dispute by the Buyer, thgpdie may be submitted by either Party to a
Senior Conference pursuant to the terms of Sed&oh.
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5.8 Statements and Payment Records

The Parties shall keep all books and records nagess support the information contained in
and with respect to each Statement and Monthly Baymade thereunder in accordance with
Section 15.2.

ARTICLE 6
CREDIT AND SECURITY REQUIREMENTS

6.1 Completion and Performance Security Amount

€)) The Supplier must post and maintain security foe tberformance of the
Supplier’s obligations under this Agreement (t@®mpletion and Performance
Security”) in the amount and for the period specified below

() from [Note to Finalization: Insert the date of deliveryjo the date
specified in Section 6.1(a)(ii)), an amount (tHarst Period Amount”)
equal to the lesser of (A) $20,000 per MW of Averagnnual Contract
Capacity, and (B) $2,000,000;

(i) from the date that is thirty (30) days after theed# this Agreement to the
date specified in Section 6.1(a)(iii), an amourte(t'Second Period
Amount”) equal to the lesser of (A) $25,000 per MW of Aage Annual
Contract Capacity, and (B) $5,000,000;

(i) from the date that is sixty (60) days after theedstthis Agreement to the
date specified in Section 6.1(a)(iv), an amount (tfhird Period
Amount”) equal to the lesser of (A) $30,000 per MW of Aage Annual
Contract Capacity, and (B) $5,000,000;

(iv)  from the date that is ninety (90) days after thee dd this Agreement to
the date specified in Section 6.1(a)(v), an amdthe “Fourth Period
Amount”) equal to the lesser of (A) $35,000 per MW of Aage Annual
Contract Capacity, and (B) $5,000,000;

(V) from the earlier of the Financial Closing MilestoDate and the date that
is three hundred and sixty-five (365) days after diate of this Agreement
until such time as the amount of the Completion Badormance Security
is reduced to the amounts specified in Sectionai\ij, an amount (the
“Fifth Period Amount”) equal to the lesser of (A) $50,000 per MW of
Average Annual Contract Capacity, and (B) $25,000;0

(vi) effective upon the Commercial Operation Date (pfedi that any
liquidated damages payable by the Supplier to thgeeBunder Section 2.4
have been paid by the Supplier to the Buyer) to dhte specified in
Section 6.1(a)(vii), the lesser of (A) $25,000 pBN of Average Annual
Contract Capacity and (B) $25,000,000;

12179061.15



(b)

-61 -

(vii)  from the date that is the fifth anniversary of iemmercial Operation
Date to the date specified in Section 6.1(a)(Vilig lesser of (A) $20,000
per MW of Average Annual Contract Capacity and $2%,000,000;

(viii) from the date that is the tenth anniversary of @menmercial Operation
Date to the date specified in Section 6.1(a)(ig kEsser of (A) $15,000
per MW of Average Annual Contract Capacity and $8%,000,000; and

(ix) from the date that is the fifteenth anniversary tbé Commercial
Operation Date to the end of the Term, the lesEéh)o$10,000 per MW
of Average Annual Contract Capacity and (B) $25,000.

Notwithstanding any other provision of this Agreemeno delay, including a

delay resulting from an event of Force Majeure |stwend the date by which any
component of the Completion and Performance Secusitrequired to be

provided by the Supplier.

6.2  Composition of Security Prior to Commercial Operaton Date

(@)
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Prior to the Commercial Operation Date, the obigyabf the Supplier to post and
maintain Completion and Performance Security asired by Section 6.1(a)(i),
(i), (iii), (iv) and (v) must be satisfied by tigupplier providing to the Buyer, on
or before execution of this Agreement, either:

() Acceptable Security in an amount equal to the Rthod Amount; or
(i) a Letter of Credit which:

(A) on the date of this Agreement, is in an amount ketjuthe First
Period Amount;

(B)  on or before the date that is thirty (30) daysratite date of this
Agreement, automatically increases to an amoungletpu the
Second Period Amount;

(C) on or before the date that is sixty (60) days &fter date of this
Agreement, automatically increases to an amoungletpu the
Third Period Amount;

(D) on or before the date that is ninety (90) daysr dfte date of this
Agreement, automatically increases to an amoungletp the
Fourth Period Amount; and

(E) on or before the date that is the earlier of theakcial Closing
Milestone Date and three hundred and sixty-five5§3days after
the date of this Agreement, automatically incregsean amount
equal to the Fifth Period Amount.
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6.3  Composition of Security After Commercial OperationDate

From and after the Commercial Operation Date, thkgation of the Supplier to post and
maintain Completion and Performance Security asired by Section 6.1(a) (vi), (vii), (viii) and
(ix) may be satisfied by the Supplier by one oftiethods set out below:

(8)  Acceptable Security in an amount equal to thedalbunt of the Completion and
Performance Security; or

(b) at any time that the Buyer has an Acceptable Crediing, Acceptable Security
in an amount determined as follows:

ASA = CPS - CVS
Where:
ASA = the required amount of Acceptable Security
CPS = the full amount of the Completion and Performaneeusity

CVS = the Creditworthiness Value of the Supplier; or

(© a Guarantee provided by a Guarantor with an Acbéptaating, of a maximum
amount equal to, or less than, the CreditworthiMedae of the Guarantor, and in
no event exceeding ninety percent (90%) of the arnhobithe Completion and
Performance Security, together with Acceptable 8gcin an amount equal to
the balance of the amount of the Completion anébReance Security.

6.4  Adequacy of Security; Replacement Security

€)) The Supplier shall ensure that, at all times, tggre@gate value of all posted
Completion and Performance Security is at leastakedu the then currently
required amount of Completion and Performance $tgcuand that the
Completion and Performance Security is currentidyadnforceable and in an
acceptable form, including:

() increasing the amount of posted Completion andoRednce Security, if
the Buyer has agreed to an increase in the CorfDagécity pursuant to
Section 2.1,

(i) following realization by the Buyer of any amount Gbmpletion and
Performance Security, increasing the amount ofgeb§ompletion and
Performance Security, by an amount equal to tfadizexl by the Buyer;

@ii) if security has been provided pursuant to Sectio8(b§, posting

replacement Completion and Performance SecurityefSupplier ceases
to have an Acceptable Credit Rating;
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(iv) if security has been provided pursuant to SectioB(c§ posting
replacement Completion and Performance SecurheifGuarantor ceases
to have an Acceptable Credit Rating;

(V) where security has been provided pursuant to $eétid(b) or 6.3(c), to
the extent the Creditworthiness Value of the Swppbr Guarantor
changes, increasing or decreasing the amount ofeghobcceptable
Security, as applicable;

(vi)  providing replacement security for any Letter ofedit or other
Acceptable Security or Guarantee (A) which expitesninates or fails,
or ceases to be in full force and effect for thgppaes hereof, (B) which is
disaffirmed, disclaimed, dishonoured, repudiatece@cted in whole or in
part by the provider thereof, or (C) the validitfyyvehich is challenged by
the provider thereof.

All costs associated with the posting of Completaomd Performance Security
shall be borne by the Supplier.

If existing Completion and Performance Security risplaced with new
Completion and Performance Security, the Buyer Ishaturn the existing
Completion and Performance Security held by theeBug the Supplier, within
five (5) Business Days of the Buyer's receipt otlsutnew Completion and
Performance Security.

Upon the consent of the Buyer, which consent stalbe unreasonably withheld,
the Guarantor may substitute its Guarantee witbhaantee from an Affiliate or
from any other Person who would qualify as a guaraior an amount equivalent
to the amount of the Guarantee (th&eplacement Guarante®). The
Replacement Guarantee shall be in the form of thar&htee. Upon delivery of
the Replacement Guarantee, (i) such Replacementa@ea shall be deemed to
be the Guarantee’ and such Affiliate or other Person providing sugharantee,
as the case may be, shall be deemed to beGharantor” for all purposes of
this Agreement and (ii) the Buyer shall return théginal Guarantee to the
original Guarantor within five (5) Business Dayssath delivery.

6.5 Acceptable Rating and Creditworthiness Value

(@)
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“Acceptable Credit Rating’ means, with respect to any Person, a Credit Batin
listed in any of the four (4) levels contained e ttable below (theCredit
Rating Table”); provided however, that:

0] where the Person has Credit Ratings from more dnanrating agency set
out in the Credit Rating Table, then the lowesswé¢h Credit Ratings, as
shall be use to determine whether such Personrm#@seeptable Credit
Rating; and
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(i) where the Person’s Credit Rating, or lowest CrBaiting, is listed in the
4™ level of the Credit Rating Table and a Negativeti@k has been
issued with respect to such Credit Rating, suchdi€ieating will not
constitute an Acceptable Credit Rating.

CREDIT RATING OF PERSON

Level S&P DBRS Moody’s Value of T
1. At least A- At least A low At least A3 0.10
2. At least BBB+ | Atleast BBB high At least Baal 08.
3. At least BBB At least BBB At least Baa? 0.06
4. At least BBB- At least BBB low At least Baa3 5.0

(b) A Person’s creditworthiness value (th€réditworthiness Value’) shall be
determined by the following formula:

CV = TNW x VoT
Where:
CcVv = the Person’s Creditworthiness Value

TNW = the Tangible Net Worth of the Person, expressdabitars
VoT = is a figure in the Credit Rating Table in the cofuentitled “Value
of T” in the row corresponding to the Person’s Ckédit Rating
(c) “CV Credit Rating” means, for any Person, its Credit Rating deteechiand

adjusted as follows:

() In the event that any Person has a Negative Outtbek its Credit Rating
will automatically be demoted by one row in Creeigtting Table.

(i) Where the Person has Credit Ratings from moredharrating agency set
out in the Credit Rating Table, then the lowesswé¢h Credit Ratings, as
adjusted by any Negative Outlook in accordance \@#ction 6.6(c)(i),
shall be used.

6.6 Financial Statements

The Supplier shall, on a quarterly basis, provmé¢he Buyer (i) as soon as available and in no
event later than sixty (60) days after the endawfhefiscal quarter of the Guarantor, unaudited
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consolidated financial statements of the Guaraiotosuch fiscal quarter prepared in accordance
with GAAP, and (ii) as soon as possible and in veng later than one hundred and twenty (120)
days after the end of each fiscal year, auditedaarated financial statements of the Guarantor
for such fiscal year prepared in accordance withABANotwithstanding the foregoing, if any
such financial statements are not available inmeeliy manner due to a delay in preparation or
auditing, such delay shall not be considered adhrethis Section 6.5 so long as the Guarantor
is diligently pursuing the preparation, audit areicery of such financial statements. Quarterly
financial statements may be delivered electronictil the Buyer in PDF form. Upon each
delivery of the Guarantor’s financial statementsthe Buyer, the Guarantor providing such
financial statements shall be deemed to represethiet Buyer that its financial statements were
prepared in accordance with GAAP and present fémtyfinancial position of the Guarantor for
the relevant period then ended. In the event that Guarantor does not publish financial
statements on a quarterly basis, then unauditedotidated financial statements shall be
provided by the Guarantor, at a minimum, on a sammdal basis. To the extent that the
Supplier's Creditworthiness Value is such that@uwarantee is not required then the obligations
to provide financial statements under this Seddidnshall apply in full to the Supplier instead of
the Guarantor.

6.7 Notice of Deterioration in Financial Indicators

The Supplier shall provide notice to the Buyer ol anaterial deterioration of any of the
Financial Indicators of the Supplier or the Guavantnmediately upon the Supplier becoming
aware of such deterioration.

6.8 Interest on Completion and Performance Security

Any interest earned by the Buyer on any Completind Performance Security provided to the
Buyer shall be for the account of the Buyer and Sopplier shall not have any right to such
interest.

ARTICLE 7
REPRESENTATIONS

7.1 Representations of the Supplier

The Supplier represents to the Buyer as followd, @arknowledges that the Buyer is relying on
such representations in entering into this Agreégmen

(8 The Supplier is ad], incorporated under the laws o0#][ is registered or
otherwise qualified to carry on business in theviace of Ontario, and has the
requisite power to enter into this Agreement andpé&form its obligations
hereunder.

(b)  This Agreement has been duly authorized, executddlalivered by the Supplier
and is a valid and binding obligation of the Supplkenforceable in accordance
with its terms, except as such enforcement may ilmétedd by bankruptcy,
insolvency and other laws affecting the rights additors’ generally and except
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(d)

()

(f)

(9)
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that equitable remedies may only be granted in diseretion of a court of
competent jurisdiction.

The execution and delivery of this Agreement by tBapplier and the

consummation of the transactions contemplated isyAgreement will not result

in the breach or violation of any of the provisiaisor constitute a default under,
or conflict with or cause the termination, cand®ia or acceleration of any
material obligation of the Supplier under:

() any contract or obligation to which the Supplieaiparty or by which it or
its assets may be bound, except for such defaukterdlicts as to which
requisite waivers or consents have been obtained,;

(i) the articles, by-laws or other constating documemtsesolutions of the
directors or shareholders of the Supplier;

(i)  any judgment, decree, order or award of any Govemntah Authority or
arbitrator;

(iv) any licence, permit, approval, consent or authtiomaheld by the
Supplier; or

(V) any Laws and Regulations,
that could have a Material Adverse Effect on thpisher.

There are no bankruptcy, insolvency, reorganizaticeceivership, seizure,
realization, arrangement or other similar procegslipending against or being
contemplated by the Supplier or, to the knowledf¢he Supplier, threatened
against the Supplier.

As at the date hereof, there are no actions, quitgeedings, judgments, rulings
or orders by or before any Governmental Authorityasbitrator, or, to the

knowledge of the Supplier, threatened against thppker, that could have a
Material Adverse Effect on the Supplier.

As at the date hereof, all requirements for thep8ep to make any filing,
declaration or registration with, give any noticeor obtain any licence, permit,
certificate, registration, authorization, consentpproval of, any Governmental
Authority as a condition to entering into this Agneent have been satisfied.

All statements, specifications, data, confirmatiand information that have been
set out in the Proposal are complete and accumaddl material respects and are
hereby restated and reaffirmed by the Supplierepsesentations made to the
Buyer hereunder and there is no material informmatimitted from the Proposal

which makes the information in the Proposal misiegar inaccurate.
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(h)  The Supplier has no reason to believe, acting redidy, that any one or more of
the Milestone Events may not be achieved by theesponding Milestone Dates.

() The Supplier is in compliance with all Laws and Blagons, other than acts of
non-compliance which, individually or in the aggsés would not have a
Material Adverse Effect on the Supplier.

0) Unless the Supplier has otherwise notified the @Bfsuant to Section 3.8(b), the
Supplier is not a non-resident of Canada for thp@ses of the ITA.

In addition, the Supplier shall, upon delivery athk of the quarterly progress reports required to
be provided to the Buyer pursuant to Section 2(g(aepresent in writing that each of the
foregoing statements set out in Section 7.1(a)eti®& 7.1(j) inclusive continues to be true or,
if any such statements are no longer true, therstipplier shall provide to the Buyer a qualified
representation with respect to such statement. Suellified representation provided by the
Supplier to the Buyer shall be subject, howeveth®rights of the Buyer in Section 10.1(d) to
require the Supplier to cure or remove any suclhifqpaion with respect to such statement.

7.2  Representations of the Buyer

The Buyer represents to the Supplier as followd,arknowledges that the Supplier is relying on
such representations in entering into this Agreégmen

€)) The Buyer is a corporation without share capitabted under the laws of Ontario
and has the requisite power to enter into this Agrent and to perform its
obligations hereunder.

(b)  This Agreement has been duly authorized, executdddalivered by the Buyer
and is a valid and binding obligation of the Bugaforceable in accordance with
its terms, except as enforcement may be limiteddykruptcy, insolvency and
other laws affecting the rights of creditors’ geallgr and except that equitable
remedies may be granted solely in the discretionaofourt of competent
jurisdiction.

(c) The execution and delivery of this Agreement by tBeyer and the
consummation of the transactions contemplated isyAgreement will not result
in the breach or violation of any of the provisiaisor constitute a default under,
or conflict with or cause the termination, cand®ia or acceleration of any
material obligation of the Buyer under:

() any contract or obligation to which the Buyer ipaaty or by which it or
its assets may be bound, except for such defaukterdlicts as to which
requisite waivers or consents have been obtained,;

(i) the by-laws or resolutions of the directors (or @oynmittee thereof) or
shareholder of the Buyer;
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(i)  any judgment, decree, order or award of any Govemntah Authority or
arbitrator;

(iv)  any licence, permit, approval, consent or authttomaheld by the Buyer;
or

(V) any Laws and Regulations,
that could have a Material Adverse Effect on thgd3u

There are no bankruptcy, insolvency, reorganizaticeceivership, seizure,

realization, arrangement or other similar procegslipending against, or being
contemplated by the Buyer or, to the knowledgenefBuyer, threatened against
the Buyer.

As at the date hereof, there are no actions, quitgeedings, judgments, rulings
or orders by or before any Governmental Authorityasbitrator, or, to the
knowledge of the Buyer, threatened against the Bulgat could have a Material
Adverse Effect on the Buyer.

As at the date hereof, all requirements for theeBup make any declaration,
filing or registration with, give any notice to abtain any licence, permit,
certificate, registration, authorization, consentipproval of, any Governmental
Authority as a condition to entering into this Agneent have been satisfied.

The Buyer is in compliance with all Laws and Regalss, other than acts of non-
compliance which, individually or in the aggregatequld not have a Material
Adverse Effect on the Buyer.

ARTICLE 8
CONFIDENTIALITY AND FIPPA

8.1 Confidential Information

From the date of this Agreement to and following #xpiry of the Term, the Receiving Party
shall keep confidential and secure and not disdys#idential Information, except as follows:

(@)

(b)
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The Receiving Party may disclose Confidential Infation to its Representatives
who need to know Confidential Information for therpose of assisting the
Receiving Party in complying with its obligationsder this Agreement. On each
copy made by the Receiving Party, the ReceivingyFaust reproduce all notices
which appear on the original. The Receiving Partyalls inform its
Representatives of the confidentiality of Confidehtnformation and shall be
responsible for any breach of this Article 8 by afjts Representatives;

If the Receiving Party or any of its Representatiaee requested or required (by
oral question, interrogatories, requests for infation or documents, court order,
civil investigative demand or similar process) tesctbse any Confidential
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Information in connection with litigation or any gelatory proceeding or

investigation, or pursuant to any applicable lawgeo, regulation or ruling, the

Receiving Party shall promptly notify the DisclogiRarty. Unless the Disclosing
Party obtains a protective order, the ReceivindyPamd its Representatives may
disclose such portion of the Confidential Informatito the Party seeking

disclosure as is required by law or regulationdocadance with Section 8.2;

(c) Where the Supplier is the Receiving Party, the 8apmay disclose Confidential
Information to any Secured Lender or prospectivedés or investor and its
advisors, to the extent necessary, for securiranémg for the Contract Facility,
provided that any such Secured Lender or prospe@ivder or investor has been
informed of the Supplier's confidentiality obligatis hereunder and such Secured
Lender or prospective lender or investor has cotagdleand executed a
confidentiality undertaking (the Confidentiality Undertaking”) in the form
attached as Exhibit S, covenanting in favour of tBeyer to hold such
Confidential Information confidential on terms stagially similar to this Article
8; and

(d) Notwithstanding the foregoing, the Supplier consent the disclosure of (i) its
name and contact particulars (including its addfeisservice and the name of its
Company Representative) by the Buyer to all OthgypBers who have entered
into a CHP Il Contract, for the purposes of Seditrv, 1.8, 1.9 and 1.10, (ii) on
a confidential basis, of any information receivadtbe Buyer in respect of this
Agreement for such internal purposes as the Buyay reasonably determine
from time to time to the Buyer's Representativas] diii) of aggregated data
relating to the CHP Il RFP.

8.2  Notice Preceding Compelled Disclosure

If the Receiving Party or any of its Representatiaee requested or required to disclose any
Confidential Information, the Receiving Party shalbmptly notify the Disclosing Party of such
request or requirement so that the Disclosing Rady seek an appropriate protective order or
waive compliance with this Agreement. If, in thesabce of a protective order or the receipt of a
waiver hereunder, the Receiving Party or its Repregives are compelled to disclose the
Confidential Information, the Receiving Party atglRepresentatives may disclose only such of
the Confidential Information to the party compadflidisclosure as is required by law only to
such Person or Persons to which the Receiving Rarggally compelled to disclose and, in
connection with such compelled disclosure, the Reug Party and its Representatives shall
provide notice to each such recipient (in co-opemnatvith legal counsel for the Disclosing Party)
that such Confidential Information is confidentald subject to non-disclosure on terms and
conditions equal to those contained in this Agreemend, if possible, shall obtain each
recipient’s written agreement to receive and usdh SConfidential Information subject to those
terms and conditions.

12179061.15
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8.3 Return of Information

Upon written request by the Disclosing Party, Caefitial Information provided by the
Disclosing Party in printed paper format or elestcoformat will be returned to the Disclosing
Party and Confidential Information transmitted hg Disclosing Party in electronic format will
be deleted from the emails and directories of tleeeRing Party’s and its Representatives’
computers; provided, however, any Confidential imfation (i) found in drafts, notes, studies
and other documents prepared by or for the ReagiRimrty or its Representatives, (ii) found in
electronic format as part of the Receiving Parbffssite or on-site data storage/archival process
system or (iii) which is Mutually Confidential Infimation, will be held by the Receiving Party
and kept subject to the terms of this Agreemendestroyed at the Receiving Party’s option.
Notwithstanding the foregoing, a Receiving Partglshe entitled to make at its own expense
and retain one copy of any Confidential Informatroaterials it receives for the limited purpose
of discharging any obligation it may have under kamnd Regulations and shall keep such
retained copy subject to the terms of this Artigle

8.4  Injunctive and Other Relief

The Receiving Party acknowledges that breach of @moyisions of this Article may cause
irreparable harm to the Disclosing Party or to Hngd party to whom the Disclosing Party owes
a duty of confidence and that the injury to thediising Party or to any third party may be
difficult to calculate and inadequately compensabldamages. The Receiving Party agrees that
the Disclosing Party is entitled to obtain injunetrelief (without proving any damage sustained
by it or by any third party) or any other remedyaiagt any actual or potential breach of the
provisions of this Article.

8.5 FIPPA Records and Compliance

The Parties acknowledge and agree that the Onanweer Authority is subject to FIPPA and

that FIPPA applies to and governs all Confidentddrmation in the custody or control of the

Ontario Power Authority FIPPA Records’) and may, subject to FIPPA, require the disclesur
of such FIPPA Records to third parties. The Supgmgrees to provide a copy of any FIPPA
Records that it previously provided to the Ont&mwer Authority if the Supplier continues to
possess such FIPPA Records in a deliverable fortmeatime of the Ontario Power Authority’s

request. If the Supplier does possess such FIPRAr&=in a deliverable form, it shall provide
the same within a reasonable time after being thdeto do so by the Ontario Power Authority.
The provisions of this Section shall survive angmi@ation or expiry of this Agreement and
shall prevail over any inconsistent provisionshis tAgreement.

ARTICLE 9
TERM

9.1 Term

(8  This Agreement shall become effective upon the dateof.

12179061.15
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The “Term” means that period of time commencing at the ha&gup of the hour
ending 01:00 hours (EST) of the Commercial Openabate and ending at 24:00
hours (EST) on the day before the 20th anniverdsatg thereafter, subject to
earlier termination in accordance with the prowisidereof. Neither Party shall
have any right to extend or renew the Term excspagreed in writing by the
Parties.

The obligations of the Parties under Section 3.idafleliver, or cause to be
delivered, and sell, or to purchase and receiveauase to be received, Electricity
and Future Contract Related Products, as applicablall commence at the
beginning of the hour ending 01:00 hours (EST)h#f Commercial Operation
Date. Neither Party shall have any right to extendenew the Term except as
agreed in writing by the Parties.

ARTICLE 10
TERMINATION AND DEFAULT

10.1 Events of Default by the Supplier

Each of the following will constitute an Event okefault by the Supplier (each, &upplier
Event of Default’):

(@)

(b)

(€)

(d)
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The Supplier or the Guarantor fails to make anynpayt when due or deliver,
and/or maintain, the Completion and Performancei@gcas required under this
Agreement, if such failure is not remedied withivef(5) Business Days after
written notice of such failure from the Buyer.

The Supplier fails to perform any material covenanbbligation set forth in this
Agreement (except to the extent constituting asgpssupplier Event of Default)
if such failure is not remedied within fifteen (1Business Days after written
notice of such failure from the Buyer, providedttisach cure period shall be
extended by a further fifteen (15) Business Dayshd Supplier is diligently
remedying such failure and such failure is capalfléeing cured during such
extended cure period.

The Supplier fails or ceases to hold a valid lieenpermit, certificate,
registration, authorization, consent or approvauésl by a Governmental
Authority where such failure or cessation resuits or could be reasonably
expected to result in, a Material Adverse Effecttom Supplier or the Facility and
is not remedied within thirty (30) Business Dayteafeceipt by the Supplier of
written notice of such failure or cessation froma Buyer, provided that such cure
period shall be extended by a further thirty (3@sBess Days if the Supplier is
diligently remedying such failure or cessation anth failure or cessation is
capable of being corrected during such extendeel period.

Any representation made by the Supplier in thise&gnent is not true or correct
in any material respect when made and is not nrageotr correct in all material
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respects within thirty (30) Business Days aftereiptby the Supplier of written

notice of such fact from the Buyer, provided thaths cure period shall be
extended by a further thirty (30) Business Daythaf Supplier, in the reasonable
opinion of the Buyer, is diligently correcting sutineach and such breach is
capable of being corrected during such extendeel eriod.

An effective resolution is passed or documentsfiled in an office of public
record in respect of, or a judgment or order isiegisby a court of competent
jurisdiction ordering, the dissolution, terminatiai existence, liquidation or
winding up of the Supplier, unless such filed doeuats are immediately revoked
or otherwise rendered inapplicable, or unless thaseebeen a permitted and valid
assignment of this Agreement by the Supplier urnldisr Agreement to a Person
which is not dissolving, terminating its existentiquidating or winding up and
such Person has assumed all of the Supplier'satidigs under this Agreement.

The Supplier amalgamates with, or merges with t@r, ior transfers the Facility or
all or substantially all of its assets to, anotRerson unless, at the time of such
amalgamation, merger or transfer, there has beeperaitted and valid
assignment hereof by the Supplier under this Agesgnto the resulting,
surviving or transferee Person and such Persormassmsmed all of the Supplier’s
obligations under this Agreement.

A receiver, manager, receiver-manager, liquidatomnitor or trustee in
bankruptcy of the Supplier or of any of the Supfdi@roperty is appointed by a
Governmental Authority or pursuant to the termsaoflebenture or a similar
instrument, and such receiver, manager, receiveragex, liquidator, monitor or
trustee in bankruptcy is not discharged or suchompment is not revoked or
withdrawn within thirty (30) days of the appointnteBy decree, judgment or
order of a Governmental Authority, the Supplieradjudicated bankrupt or
insolvent or any substantial part of the Supplignteperty is sequestered, and
such decree, judgment or order continues undisedaagd unstayed for a period
of thirty (30) days after the entry thereof. Aifieh, proceeding or filing is made
against the Supplier seeking to have the Suppéeladed bankrupt or insolvent,
or seeking adjustment or composition of any of disbts pursuant to the
provisions of any Insolvency Legislation, and sypehition, proceeding or filing
is not dismissed or withdrawn within thirty (30)yda

The Supplier makes an assignment for the benefis areditors generally under
any Insolvency Legislation, or consents to the appwent of a receiver,

manager, receiver-manager, monitor, trustee in togrt&y or liquidator for all or

part of its property or files a petition or propbsa declare bankruptcy or to
reorganize pursuant to the provisions of any Insody Legislation.

The Supplier has defaulted under one or more dimigs for indebtedness to
other Persons, resulting in obligations for inddh#sss in an aggregate amount of
more than the greatest of: (1) five percent (5%])t® Tangible Net Worth,
(2) $50,000/MW times the Nameplate Capacity and$23000,000 becoming
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immediately due and payable, unless: (A) such diefawuemedied within fifteen
(15) Business Days after written notice of suckufai from the Buyer, provided
that such cure period shall be extended by a fuftfteen (15) Business Days if
the Supplier is diligently remedying such defauilasuch default is capable of
being cured during such extended cure period; ptH® Supplier has satisfied the
Buyer that such default does not have a MaterialeAsk Effect on the Supplier’s
ability to perform its obligations under this Agreent.

The Supplier has made an Amendment that has sbbfren consented to by the
Buyer (other than in instances where such conseast lheen unreasonably
withheld).

The Commercial Operation Date has not occurredrdretore the date which is
one (1) year after the Milestone Date for Commér€aeration, unless the
Supplier has, on or prior to such one year daté] pH liquidated damages
accruing to such one year date pursuant to Se2ttband the full amount of the
required Completion and Performance Security isigpdield by the Buyer in
accordance with Section 6.1.

The Commercial Operation Date has not occurredrdretore the date which is
eighteen (18) months after the Milestone Date fmm@ercial Operation.

The Supplier has not disclosed each actual or paté€Ponflict of Interest (as that
term is defined in the CHP Il RFP) in the Proposadl, if any such actual or
potential Conflict of Interest is capable of beirgmedied, it has not been
remedied within fifteen (15) Business Days afterittein notice of such
nondisclosure from the Buyer.

The Availability is less than: (i) seventy percér@%) during the second Contract
Year, (ii) seventy-five percent (75%) during thedhContract Year, or (iii) eighty
percent (80%) during the fourth and each succeedorgract Year.

The Supplier undergoes a change in Control withsit obtaining the written
approval of the Buyer if required pursuant to Seti16.6 or 16.7.

If the Facility is a Host Developed Contract Fagjlithe Host or person who
Controls the Host fails to hold the minimum spesafiownership in the Supplier
as required by Section 16.6 without first obtainthg written approval of the
Buyer.

The Supplier assigns this Agreement without firlstaming the consent of the
Buyer, if required pursuant to this Agreement.

The default described in Section 15.6(g)(i) or {®)6) has occurred.
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10.2 Remedies of the Buyer

(@)

(b)

(€)

(d)
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If any Supplier Event of Default (other than a SigipEvent of Default relating
to the Supplier referred to in Sections 10.1(e)1@) and 10.1(h)) occurs and is
continuing, upon written notice to the Suppliere tBuyer may terminate this
Agreement.

If a Supplier Event of Default occurs and is couing, the Buyer may, in
addition to the remedy set out in Section 10.2(a):

0] set off any payments due to the Supplier againgtaamounts payable by
the Supplier to the Buyer including, at the Buyeafgtion, the amount of
any Completion and Performance Security providetth¢oBuyer pursuant
to Article 6; and

(i) draw on the Completion and Performance Securityaror part thereof
and, if the remedy in Section 10.2(a) has not bmexncised, require the
Supplier to replace such drawn security with negusgy.

Notwithstanding Sections 10.2(a) and 10.2(b), uth@noccurrence of a Supplier
Event of Default relating to the Supplier refertedn Sections 10.1(e), 10.1(g) or
10.1(h), this Agreement shall automatically ternenavithout notice, act or

formality, effective immediately before the occunte of such Supplier Event of
Default, in which case, for certainty, the Secuteshder shall have the rights
available to it under Section 12.2(qg).

If the Buyer terminates this Agreement pursuantSkection 10.2(a) or the
Agreement is terminated pursuant to Section 10.2(@® Buyer shall have the
following option, exercisable in the sole and abssoHiscretion of the Buyer:

() if the Termination Date precedes the Commercial r&mn Date, the
Supplier shall pay as liquidated damages and noa @enalty, a sum
equivalent to the amount of all Completion and &enbince Security
provided by or on behalf of the Supplier (togettvgh the amount of any
portion of the Completion and Performance Sectin&t the Supplier was
required under Section 6.1 to provide to the Buagof the Termination
Date), and the Buyer shall be entitled to retaih Gdmpletion and
Performance Security provided by or on behalf of tBupplier and
exercise all other remedies available to the Bugeluding pursuing a
claim for damages with respect to the amount of poytion of the
Completion and Performance Security that the Seapphas required
under Section 6.1 to provide to the Buyer as ofTteamination Date, as
contemplated in Section 10.5; or

(i) if the Termination Date is on or after the Commar€peration Date, the
Buyer shall be entitled to retain all Completiordderformance Security
provided by or on behalf of the Supplier and es&call such other
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remedies available to the Buyer, including purswangjaim for damages,
as contemplated under Section 10.5.

Termination shall not relieve the Supplier or they8 of their respective

responsibilities relating to the availability oetiContract Capacity and delivery of
the Delivered Electricity and Future Contract RedaProducts from the Facility,
or amounts payable under this Agreement, up toiacidding the Termination

Date. The Buyer shall be responsible only for thgnpent of amounts accruing
under this Agreement up to and including the Teatiom Date. In addition to its

other rights of set off available to it pursuanttiiis Agreement and at law, the
Buyer may hold back payment or set off its obligatto make such payment
against any payments owed to it if the Supplidsfen comply with its obligations

on termination.

10.3 Events of Default by the Buyer

Each of the following will constitute an Event oéfault by the Buyer (each, 8tiyer Event of

Default”):

(@)

(b)

(€)

(d)
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The Buyer fails to make any payment under this Agrent when due, if such
failure is not remedied within five (5) BusinessyBaafter written notice of such
failure from the Supplier.

The Buyer fails to perform any material covenanbbligation set forth in this
Agreement (except to the extent constituting a is¢peBuyer Event of Default),
if such failure is not remedied within fifteen (1Business Days after written
notice of such failure from the Supplier, providba@t such cure period shall be
extended by a further fifteen (15) Business Daysh# Buyer is diligently
remedying such failure and such failure is capalfléeing cured during such
extended cure period.

The Buyer fails or ceases to hold a valid licerpgrmit, certificate, registration,
authorization, consent or approval issued by a @Gowental Authority where
such failure or cessation results in, or coulddssonably expected to result in, a
Material Adverse Effect on the Buyer and is not eded within thirty (30)
Business Days after receipt by the Buyer of writtentice of such failure or
cessation from the Supplier, provided that sucle pariod shall be extended by a
further thirty (30) Business Days if the Buyer isgéntly remedying such failure
or cessation and such failure or cessation is dapafbbeing corrected during
such extended cure period.

Any representation made by the Buyer in this Agreetnis not materially true or
correct in any material respect when made and tsmmamle materially true or
correct within thirty (30) Business Days after riptéy the Buyer of written
notice of such fact from the Supplier, providedtteach cure period shall be
extended by a further thirty (30) Business Daysthié Buyer is diligently
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correcting such breach and such breach is capableirg corrected during such
extended cure period.

An effective resolution is passed or documentsfiled in an office of public
record in respect of, or a judgment or order isiegisby a court of competent
jurisdiction ordering the dissolution, terminatimf existence, liquidation or
winding up of the Buyer unless such filed documemésimmediately revoked or
otherwise rendered inapplicable, or unless theeelieen a permitted and valid
assignment of this Agreement by the Buyer undes fkgreement to a Person
which is not dissolving, terminating its existentiquidating or winding up and
such Person has assumed all of the Buyer’s oldiggtinder this Agreement.

A receiver, manager, receiver-manager, liquidatomnitor or trustee in
bankruptcy of the Buyer or of any of the Buyeroperty is appointed by a
Governmental Authority or pursuant to the termsaoflebenture or a similar
instrument, and such receiver, manager, receiveragex, liquidator, monitor or
trustee in bankruptcy is not discharged or suchompment is not revoked or
withdrawn within thirty (30) days of the appointnteBy decree, judgment or
order of Governmental Authority, the Buyer is adpaded bankrupt or insolvent
or any substantial part of the Buyer's propertyseégsjuestered, and such decree,
judgment or order continues undischarged and uedtéyr a period of thirty (30)
days after the entry thereof. A petition, procegdan filing is made against the
Buyer seeking to have it declared bankrupt or wesat, or seeking adjustment or
composition of any of its debts pursuant to thevjsions of any Insolvency
Legislation, and such petition, proceeding or §lis not dismissed or withdrawn
within thirty (30) days.

The Buyer makes an assignment for the benefitsotieditors generally under
any Insolvency Legislation, or consents to the apgpwent of a receiver,
manager, receiver-manager, monitor, trustee in togtdy or liquidator, of it or
of all or part of its property or files a petitian proposal to declare bankruptcy or
to reorganize pursuant to the provision of any Iveacy Legislation.

The Buyer assigns this Agreement (other than amgrasent made pursuant to
Sections 16.5(d) or 16.5(e)) without first obtaghiine consent of the Supplier, if
required pursuant to this Agreement.

10.4 Termination by the Supplier

(@)

(b)
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If any Buyer Event of Default occurs and is conitigy then upon written notice
to the Buyer, the Supplier may: (i) terminate tAgreement and (ii) set off any
payments due to the Buyer against any amounts femygbthe Buyer to the
Supplier.

Notwithstanding the foregoing , if applicable, tBayer shall be responsible for
payment of amounts accruing under this Agreemelyt om to and including the
Termination Date. The Supplier may hold back paynwenset off against any
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payments owed by it if the Buyer fails to complytiwiits obligations on
termination.

10.5 Remedies for Termination Non-Exclusive

The termination of this Agreement by either Partgd ghe payment of all amounts then due and
owing to the other Party as expressly providedhis #Agreement shall not limit, waive or
extinguish in any way the recourse of either Paotany remedies available to it in relation to
such termination at law, in equity or otherwiser sball such termination affect any rights that
the Indemnitees may have pursuant to any indemgityen under this Agreement.
Notwithstanding the foregoing, if the Buyer hasreised the option set out in Section 10.2(d)(i),
then the Buyer's remedies against the Supplieegpect of the termination of the Agreement
shall be limited to the amount of liquidated dansmgemyable by the Supplier pursuant to
Section 10.2(d)(i).

ARTICLE 11
FORCE MAJEURE

11.1 Effect of Invoking Force Majeure
€)) If, by reason of Force Majeure:

() the Supplier is unable to make available all or payt of the Contract
Capacity or is unable to generate at the Facitityjs unable to deliver
from the Facility to the Delivery Points, all oryapart of the Delivered
Electricity or Future Contract Related Productsd(amtwithstanding
whether the Supplier may be able to Schedule artyopthe Energy From
Nameplate Capacity);

(i) all or any part of the Delivered Electricity cannio¢ received at or
transmitted or distributed from the Delivery Po{ahd notwithstanding
whether the Buyer may be able to otherwise causer @ny part of the
Delivered Electricity to be received at the DelwdPoints or to be
transmitted or distributed from the Delivery Pojnts

(i)  either Party is unable, wholly or partially, to feem or comply with its
other obligations (other than payment obligatiohsjeunder, including
the Supplier being unable to achieve a MilestonenEwy the relevant
Milestone Date, or the Supplier not achieving Comuia¢ Operation on
or before the date which is one (1) year or eightd8) months after the
Milestone Date for Commercial Operation, as appliea

then the Party so affected by Force Majeure shalkxcused and relieved from
performing or complying with such obligations (attiean payment obligations)

and shall not be liable for any liabilities, damagéosses, payments, costs,
expenses (or Indemnifiable Losses, in the casaefSupplier affected by Force
Majeure) to, or incurred by, the other Party inpexg of or relating to such Force

12179061.15
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Majeure and such Party’s failure to so performamnply during the continuance
and to the extent of the inability so caused fromd after the invocation of Force
Majeure. Notwithstanding the foregoing, except weh#ére Supplier has elected
not to operate as a result of a Host Facility Fddegeure, during such time as the
Supplier is unable to perform or comply with itdightions as a result of a Force
Majeure, to the extent the Supplier is able toweelia portion of the Contract

Capacity despite the event of Force Majeure, tiath, respect to such portion of
Contract Capacity, the Supplier shall be deemdthte delivered such portion of
the Contract Capacity and received the HOEP therdéy the purposes of

calculating the relevant Monthly Payment(s) hereund

A Party shall be deemed to have invoked Force Majauith effect from the
commencement of the event or circumstances cotisgtirorce Majeure when
that Party gives to the other Party prompt notwatten or oral (but if oral,
promptly confirmed in writing) of the effect of tlfeorce Majeure and reasonably
full particulars of the cause thereof, in substdiytithe form as set forth in
Exhibit L. Such notice shall be given as follow¥within ten (10) Business Days
of the date that the Party invoking Force Majeunew or ought to have known
that the event or circumstances constituting FiMegeure could have a Material
Adverse Effect on the critical path of the projechedule for the development
and construction of the Facility where the eventcmcumstances constituting
Force Majeure occur prior to Commercial Operation;(ii) within ten (10)
Business Days of the commencement of the evenir@rmstances constituting
Force Majeure where the event or circumstancegitwtirsy Force Majeure occur
on or after Commercial Operation. If the effecttioé Force Majeure and full
particulars of the cause thereof cannot be reaspmigbermined within such ten
(10) Business Day period, the Party invoking Fawaeure shall be allowed a
further ten (10) Business Days (or such longerggess the Parties may agree in
writing) to provide such full particulars in substially the form as set forth in
Exhibit L to the other Party.

The Party invoking Force Majeure shall use ComnadlscReasonable Efforts to
remedy the situation and remove, so far as posardewith reasonable dispatch,
the Force Majeure, but settlement of strikes, lat&koand other labour
disturbances shall be wholly within the discretidrthe Party involved.

The Party invoking Force Majeure shall give prommpitten notice of the
termination of the event of Force Majeure, providkdt such notice shall be
given within ten (10) Business Days of the termoratof the event or
circumstances constituting Force Majeure.

Nothing in this Section 11.1 shall relieve a Panfyits obligations to make
payments of any amounts that were due and owingréehe occurrence of the
Force Majeure or that otherwise may become duepagdble during any period
of Force Majeure.
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If an event of Force Majeure causes the Supplieotachieve a Milestone Event
by the relevant Milestone Date, or to not achiewam@ercial Operation on or
before the date which is one (1) year after theeMdne Date for Commercial
Operation, as applicable, then such Milestone Bl be extended for such
reasonable period of delay directly resulting freoch Force Majeure event.
After the Commercial Operation Date, an event atEdVajeure shall not extend
the Term.

If an event of Force Majeure described in Sectibi3(h) has delayed the
Commercial Operation Date by more than 365 dayey dfte original Milestone
Date (prior to any extension pursuant to Sectiod@) set out for attaining
Commercial Operation of the Facility, then notwitrgling anything in this
Agreement to the contrary, while the delay thaa iesult of the event of Force
Majeure is continuing, the Supplier at its sole i@ptmay terminate this
Agreement upon notice to the Buyer and without eogts or payments of any
kind to either Party, and all security shall beineéd forthwith.

If, by reason of Force Majeure, the Commercial @pen Date is delayed by
more than twenty-four (24) months after the origiMilestone Date for
Commercial Operation, prior to any extension pumsua Section 11.1(f), then
notwithstanding anything in this Agreement to tlenteary, either Party may
terminate this Agreement upon notice to the otratyPand without any costs or
payments of any kind to either Party, and all ségshall be returned forthwith.

If, by reason of Force Majeure, the Supplier ishi@do perform or comply with
its obligations (other than payment obligationsyel@der for more than an
aggregate of thirty-six (36) months in any sixtY)@nonth period during the
Term, then either Party may terminate this Agrednugon notice to the other
Party without any costs or payments of any kineither Party, except for any
amounts that were due or payable by a Party heesund to the date of
termination, and all security shall be returnedHaith.

If the Host Facility is subject to a Host Facilfprce Majeure, the Supplier shall
provide prompt notice to the Buyer, written or of@lut if oral, promptly
confirmed in writing) and, in any event, within t¢h0) Business Days, of the
effect of the Host Facility Force Majeure and reesdy full particulars of the
cause thereof (including an explanation of why #went claimed as a Host
Facility Force Majeure is not a Host Facility Ougagn substantially the form set
forth as Exhibit L, together with an election by tBupplier of whether or not it
shall operate the Facility to produce Electricityridg the period of the Host
Facility Force Majeure (theHost Facility Force Majeure Period’).

If the Supplier has invoked Force Majeure by reasbma Host Facility Force
Majeure and elects to operate the Facility durhmg Host Facility Force Majeure
Period,
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() the Supplier shall be paid for any Electricity geled during the Host
Facility Force Majeure Period in accordance witetida 3.4; and

(i) the operational data for the Facility during thesHBacility Force Majeure
Period shall not be included in the calculation Aofailability or the
determination, pursuant to Section 15.7, of thecgmtage of energy
generated by the Facility attributable to UsefulaH®utput sold by the
Supplier to the Host Facility.

If the Supplier has invoked Force Majeure by reasbma Host Facility Force
Majeure and elects not to operate the Facility rdurine Host Facility Force
Majeure Period, the operational data for the Rsciiuring the Host Facility
Force Majeure Period shall not be included in thkeudation of Availability or
the determination, pursuant to Section 15.7, ofareentage of energy generated
by the Facility attributable to Useful Heat Outgotd by the Supplier to the Host
Facility.

11.2 Exclusions

A Party shall not be entitled to invoke Force Magwnder this Article 11, nor shall it be
relieved of its obligations hereunder in any of thkowing circumstances:

(@)

(b)

(€)

(d)

()
(f)
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if and to the extent the Party seeking to invokecEdViajeure has caused the
applicable event of Force Majeure by its fault agigence, including the
Supplier’s failure to procure or maintain any figeipply to be utilized by the
Facility;

if and to the extent the Party seeking to invokecEdvViajeure has failed to use
Commercially Reasonable Efforts to prevent or rem#éae event of Force

Majeure and remove, so far as possible and withimaaonable time period, the
Force Majeure (except in the case of strikes, latkoand other labour

disturbances, the settlement of which shall be lyheithin the discretion of the

Party involved);

if and to the extent that the Supplier is seekinmpvoke Force Majeure because it
is able to sell any of the Delivered Electricity otore advantageous terms to a
third party buyer;

if and to the extent that the Party seeking to kevéorce Majeure because of
arrest or restraint by a Governmental Authorityghsarrest or restraint was the
result of a breach or failure to comply by suchtyraf Laws and Regulations;

if the Force Majeure was caused by a lack of fusrdsther financial cause; or

if the Party invoking Force Majeure fails to compljth the notice provisions in
Sections 11.1(b) or (d).
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11.3 Definition of Force Majeure

For the purposes of this Agreement, the teRarte Majeure” means any act, event, cause or
condition that prevents a Party from performingoidigations (other than payment obligations)
hereunder, that is beyond the affected Party’sorestsde control, and shall include:

€)) acts of God, including extreme wind, ice, lightniogother storms, earthquakes,
tornadoes, hurricanes, cyclones, landslides, dtpiighds and washouts;

(b)  fires or explosions;
(c) local, regional or national states of emergency;

(d)  strikes and other labour disputes (other than Isg#tes or labour disputes by
employees of (i) such Party, or (ii) a third pactgntractor of such Party, unless,
in either such case, such strikes or other lab@pudes are the result or part of a
general industry strike or labour dispute);

(e) delays or disruptions in fuel supply resulting froan Force Majeure event
(whether such event is in respect of a Party drird party), and provided that it
shall be considered an event of Force Majeure l&ydeor disruptions in fuel
supply arise as a result of the Supplier being lenab secure transportation
capacity for fuel supply to the Facility after hagi made Commercially
Reasonable Efforts to do so, but it shall not besatered an event of Force
Majeure if such transportation capacity was avéaland the Supplier failed to
secure it or failed to maintain it after havingwed it;

)] civil disobedience or disturbances, war (whetheclated or not), acts of
sabotage, blockades, insurrections, terrorism,lugea, riots or epidemics;

(9) subject to Section 11.2(d), an order, judgmentslation, ruling or direction by
Governmental Authorities restraining a Party, pded that the affected Party has
not applied for or assisted in the application &md has used Commercially
Reasonable Efforts to oppose said order, judgrtegiglation, ruling or direction;

(h) any inability to obtain, or to secure the renewalamendment of, any permit,
certificate, impact assessment, licence or approvalany Governmental
Authority, Transmitter or LDC required to performa@mply with any obligation
under this Agreement, unless the revocation or fication of any such
necessary permit, certificate, impact assessmieptide or approval was caused
by the violation of the terms thereof or consertedly the Party invoking Force
Majeure;

() any unanticipated maintenance or outage affectindgracility:

() which is not identified in the Supplier's then ent schedule of planned
outages submitted to the IESO, the LDC or the Bug®gthe case may be,
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in advance of the occurrence of an event of Foregetvte referred to in
this Section 11.3, and

(i) which results directly from, or is scheduled orrpled directly as a
consequence of, an event of Force Majeure refea@dthis Section 11.3,
or which results from a failure of equipment thaeyents the Facility
from producing Electricity, provided that:

(A) notice of the unanticipated maintenance or outageravided to
the Buyer by the Supplier as soon as reasonablgitges(or, if
applicable, concurrently with the notice in respetreof provided
to the IESO or as soon as reasonably possibleatierebut, in
any event, within ten (10) Business Days thereof;

(B)  the Supplier provides notice to the Buyer immedyater as soon
as reasonably possible thereafter, upon receipt tfee IESO of
advance acceptance or other proposed schedulirgpoval of
such maintenance or outage, if such approval isimed| to be
obtained from the IESO,;

(C) the Supplier provides timely updates to the Buydr tioe
commencement date of the maintenance or outage vemele
possible, provides seven (7) days advance notisaaf date;

(D) the unanticipated maintenance or outage is comnaewihin 120
days of the commencement of the occurrence ofdlexant event
of Force Majeure; and

(E) the Supplier schedules the unanticipated maintenanoutage in
accordance with Good Engineering and Operatingtiees; and

() a Host Facility Force Majeure.

For greater certainty, nothing in Section 11.3fialsbe construed as limiting the duration of an
event of Force Majeure. Each Party shall resumebtgations as soon as the event of Force
Majeure has been overcome.

ARTICLE 12
LENDER’S RIGHTS

12.1 Lender Security

Notwithstanding Section 16.5, the Supplier, fromndi to time on or after the date of this
Agreement shall have the right, at its cost, t@emto a Secured Lender’s Security Agreement.
For the avoidance of doubt, in the case of a dé#dist or similar instrument securing bonds or
debentures where the trustee holds security onfoafhar for the benefit of, other lenders, only
the trustee shall be entitled to exercise the siginid remedies under the Secured Lender’s
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Security Agreement as the Secured Lender on behdit lenders. A Secured Lender’s Security
Agreement shall be upon and subject to the follgvaanditions:

(@)

(b)

(€)

(d)

()

(f)

(9)

12179061.15

A Secured Lender’s Security Agreement may be madarfy amounts and upon
any terms (including terms of the loans, interestes, payment terms and
prepayment privileges or restrictions) as desirgdthe Supplier, except as
otherwise provided in this Agreement.

A Secured Lender’'s Security Agreement must seaudebtedness, liabilities or

obligations of the Supplier that are in whole opart related to the Facility. For

greater certainty, a Secured Lender’s Security &gent may cover shares in the
capital of the Supplier.

The Buyer shall have no liability whatsoever foyment of the principal sum
secured by any Secured Lender's Security Agreenmngny interest accrued
thereon or any other sum secured thereby or aggthereunder; and the Secured
Lender shall not be entitled to seek any damagamsigthe Buyer for any or all
of the same.

No Secured Lender's Security Agreement shall beib@upon the Buyer in the

enforcement of the Buyer's rights and remedies idexiin this Agreement or by

Laws and Regulations, unless and until a copy efdhginal thereof and the

registration details, if applicable, together withtten notice of the address of the
Secured Lender to which notices may be sent hase telivered to the Buyer by

the Supplier or the Secured Lender; and in the tee€an assignment of such
Secured Lender’s Security Agreement, such assighshatl not be binding upon

the Buyer unless and until a copy thereof and dlgestration details, if applicable,

together with written notice of the address ofdlsignee thereof to which notices
may be sent, have been delivered to the Buyer bySipplier or the Secured
Lender.

If the Supplier is in default under or pursuantthe Secured Lender’'s Security
Agreement and the Secured Lender intends to ereariyg rights afforded to the
Secured Lender under this Agreement, then the 8édwender shall give notice
of such default to the Buyer at least five (5) Biesis Days prior to exercising any
such rights.

Any Secured Lender's Security Agreement permitteceinder may secure two
(2) or more separate debts, liabilities or obligasi in favour of two (2) or more
separate Secured Lenders, provided that such Skecuemder's Security

Agreement complies with the provisions of this Alei12.

Any number of permitted Secured Lender's Securitgre®ments may be
outstanding at any one time, provided that eaclh Secured Lender's Security
Agreement complies with the provisions of this Alei12.
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(h)  All rights acquired by a Secured Lender under asgu®ed Lender's Security
Agreement shall be subject to all of the provisiofishis Agreement, including
the restrictions on assignment contained hereinileMdny Secured Lender’s
Security Agreement is outstanding, the Buyer aed3tipplier shall not amend or
supplement this Agreement or agree to a terminaifoimis Agreement without
the consent of the Secured Lender, which consealt slot be unreasonably
withheld, conditioned or delayed. A Secured Lenderst respond within a
reasonable period of time to any request to amesdgplement this Agreement.

() Despite any enforcement of any Secured Lender'surBgcAgreement, the
Supplier shall remain liable to the Buyer for tleyment of all sums owing to the
Buyer under this Agreement and for the performaoteall of the Supplier’s
obligations under this Agreement.

12.2 Rights and Obligations of Secured Lenders

While any Secured Lender’'s Security Agreement remaiutstanding, and if the Buyer has
received the notice referred to in Section 12.1(d}he contents thereof are embodied in the
agreement entered into by the Buyer in accordantte Section 12.3, the following provisions
shall apply:

€)) No Supplier Event of Default (other than thoseaétin Section 10.2(c)) shall be
grounds for the termination by the Buyer of thiségment until:

() any notice required to be given under Section Hhd 10.2(a) has been
given to the Supplier and to the Secured Lendet; an

(i) the cure period set out in Section 12.2(b) has regpwithout a cure
having been completed and without the Secured Lreimaiéing taken the
actions therein contemplated.

(b) In the event the Buyer has given any notice reduite be given under
Section 10.1, the Secured Lender shall, within #pplicable cure period
(including any extensions), if any, have the rigtit not the obligation) to cure
such default, and the Buyer shall accept such pedonce by such Secured
Lender as if the same had been performed by thpliSup

(c)  Anypaymentto be made or action to be taken bgauf®d Lender hereunder as a
prerequisite to keeping this Agreement in effectisbe deemed properly to have
been made or taken by the Secured Lender if sugingra is made or action is
taken by a nominee or agent of the Secured Lendarreceiver or receiver and
manager appointed by or on the application of theugd Lender.

(d) A Secured Lender shall be entitled to the Suplieghts and benefits contained
in this Agreement and shall become liable for thpier's obligations solely as
provided in this Section 12.2. A Secured Lender nsapject to the provisions of
this Agreement, enforce any Secured Lender's SgcAgreement and acquire
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the Supplier's Interest in any lawful way and, et limitation, a Secured
Lender or its nominee or agent or a receiver ogives and manager appointed by
or on the application of the Secured Lender, mig f@ossession of and manage
the Facility and, upon foreclosure, or without fdosure upon exercise of any
contractual or statutory power of sale under suecufd Lender's Security
Agreement, may sell or assign the Supplier's Irstergith the consent of the
Buyer as required under Section 12.2(f).

Until a Secured Lender (i) forecloses or has otlerwaken ownership of the
Supplier's Interest or (ii)) has taken possessioncomtrol of the Supplier's
Interest, whether directly or by an agent as a gagee in possession, or a
receiver or receiver and manager has taken possesscontrol of the Supplier’s
Interest by reference to the Secured Lender's 8gcAigreement, the Secured
Lender shall not be liable for any of the Supp$esbligations or be entitled to
any of the Supplier’'s rights and benefits contaimmethis Agreement, except by
way of security. If the Secured Lender itself or dynominee or agent, or a
receiver or a receiver and manager appointed bgnothe application of the
Secured Lender, is the owner or is in control ossession of the Supplier’s
Interest, then the entity that is the owner orniscontrol or possession of the
Supplier's Interest shall be bound by all of theoier's obligations. Once the
Secured Lender or such other Person goes out gepsien or control of the
Supplier's Interest or transfers the Suppliersetast in accordance with this
Agreement to another Person who is at Arm’s Length the Secured Lender,
the Secured Lender shall cease to be liable foradiriige Supplier's obligations
and shall cease to be entitled to any of the Seppliights and benefits contained
in this Agreement, except, if the Secured Lend&esurity Agreement remains
outstanding, by way of security.

Despite anything else contained in this Agreemany Person to whom the
Supplier's Interest is transferred shall take tlhwphier's Interest subject to the
Supplier’s obligations. No transfer shall be efifeetunless the Buyer:

() acting reasonably, if such transferee is at Armésdith with the Secured
Lender; or

(i) acting in its sole and subjective discretion, itlsuransferee is not at
Arm’s Length with the Secured Lender,

has approved of the transferee and the transfeasesihtered into an agreement
with the Buyer in form and substance satisfactorthe Buyer, acting reasonably,
wherein the transferee agrees to assume and toripethe obligations of the
Supplier in respect of the Supplier's Interest, tuke arising before or after the
transfer, and including the posting of the Completand Performance Security
required under Article 6.

In the event of the termination of this Agreememdipto the end of the Term due
to a Supplier Event of Default, the Buyer shallthv ten (10) days after the date
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of such termination, deliver to each Secured Lendeich is at Arm’s Length
with the Supplier a statement of all sums then kmoevthe Buyer that would at
that time be due under this Agreement but for g#mmination and a notice to each
such Secured Lender stating that the Buyer is mgllio enter into a New
Agreement (the Buyer Statement). Subject to the provisions of this Article 12,
each such Secured Lender shall thereupon haveptienao obtain from the
Buyer a New Agreement in accordance with the foitmaterms:

0] Upon receipt of the written request of the Securedder within thirty
(30) days after the date on which it received thgyeB Statement, the
Buyer shall enter into a New Agreement.

(i) Such New Agreement shall be effective as of thenlreation Date and
shall be for the remainder of the Term at the titme Agreement was
terminated and otherwise upon the terms contaimédis Agreement. The
Buyer’s obligation to enter into a New Agreementasditional upon the
Secured Lender (A) paying all sums that would, e time of the
execution and delivery thereof, be due under tlggzA@ment but for such
termination, (B) otherwise fully curing any defaulinder this Agreement
existing immediately prior to termination of thisgleement that are
capable of being cured, and (C) paying all reasienatists and expenses,
including legal fees, so as to provide a full inaetyn (and not only
substantial indemnity), incurred by the Buyer imwection with such
default and termination, and the preparation, etxecuand delivery of
such New Agreement and related agreements and @wmtsjrprovided,
however, that with respect to any default that dowt be cured by such
Secured Lender until it obtains possession, sudur8d Lender shall
have the applicable cure period commencing on tite that it obtains
possession to cure such default.

When the Secured Lender has appointed an ageeteaver or a receiver and
manager or has obtained a court-appointed receivezceiver and manager for
the purpose of enforcing the Secured Lender’s ggctinat Person may exercise
any of the Secured Lender’s rights under this 8ectP.2(g).

Despite anything to the contrary contained in thggeement, the provisions of
this Article 12 shall enure only to the benefittioé holders of a Secured Lender’s
Security Agreement. If the holders of more than soeh Secured Lender’s
Security Agreement who are at Arm’s Length with ®epplier make written
requests to the Buyer in accordance with this 8ed®.2 to obtain a New
Agreement, the Buyer shall accept the request ef hblder whose Secured
Lender’'s Security Agreement had priority immedigatetior to the termination of
this Agreement over the Secured Lender's Securilye@ments of the other
Secured Lenders making such requests and therdhpomritten request of each
other Secured Lender shall be deemed to be voithdrevent of any dispute or
disagreement as to the respective priorities ofsauroh Secured Lender’'s Security
Agreement, the Buyer may rely upon the opinionaasuch priorities of any law
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firm qualified to practise law in the Province ohfario retained by the Buyer in
its unqualified subjective discretion or may appty a court of competent
jurisdiction for a declaration as to such priosti@vhich opinion or declaration
shall be conclusively binding upon all parties cnned.

12.3 Cooperation

The Buyer and the Supplier shall enter into an exgent with any Secured Lender for the
purpose of implementing the Secured Lender's Sscukgreement protection provisions
contained in this Agreement. The Buyer, acting srably, shall consider any request jointly
made by the Supplier and a Secured Lender or pedipSscured Lender to facilitate a provision
of a Secured Lender's Security Agreement or progpddecured Lender’'s Security Agreement
that may require an amendment to this Agreementjigeed that the rights of the Buyer are not
adversely affected thereby, the obligations of Sugplier to the Buyer are not altered thereby
and the consent of any other Secured Lender to aosdndment has been obtained by the
Supplier or the Secured Lender making the requeshé& amendment.

ARTICLE 13
DISCRIMINATORY ACTION

13.1 Discriminatory Action

A “Discriminatory Action” shall occur if:

(@)

() the Legislative Assembly of Ontario causes to came force any statute
that was introduced as a government bill in theitlaggive Assembly of
Ontario or causes to come into force or makes adgran-council or
regulation first having legal effect on or aftee ttlate of the submission of
the Proposal; or

(i) the Legislative Assembly of Ontario directly or irettly amends this
Agreement without the agreement of the Supplier;

(b)  the effect of the action referred to in Sectionl{8):
() is borne principally by the Supplier; or

(i) is borne principally by the Supplier and one or en@ther Suppliers who
have a CHP Il Contract or another bilateral arramg® with the Buyer
similar in nature to this Agreement; and

(© such action increases the costs that the Suppbetdwreasonably be expected to
incur under this Agreement in the delivery of thelifzered Electricity and/or
Future Contract Related Products from the Faciitythe availability of the
Contract Capacity or adversely affects the revemfethe Supplier from the
Facility, except where such action is in respoosanty act or omission on the part

12179061.15



-88-

of the Supplier that is contrary to Laws and Retgoe (other than an act or
omission rendered illegal by virtue of such actien)such action is permitted
under this Agreement. Despite the preceding seaterane of the following shall
be a Discriminatory Action:

() Laws and Regulations of general application, iniclgdan increase of
Taxes of general application, or any action of Gmvernment of Ontario
pursuant thereto;

(i) any such statute that prior to five (5) Businesg<arior to the date that
the Supplier submitted its Proposal in accordante the CHP || RFP:

(A)  has been introduced as a bill in the Legislativesefsbly of
Ontario in a similar form as such statute takesnwiéas legal
effect, provided that any amendments made to suthirb
becoming such statute do not have a Material Advé&fect on
the Supplier; or

(B) has been made public in a discussion or consultgtaper, press
release or announcement issued by the Governmérttafio that
appeared on the website of the Government of Gntarovided
that any amendments made to such public form, aoiméng such
statute, do not have a Material Adverse EffectrenSupplier; and

(i)  any of such regulations that prior to five (5) Biess Days prior to the
date that the Supplier submitted its Proposal toatance with the CHP
Il RFP:

(A)  have been published but by the terms of such regatacome into
force on or after five (5) Business Days prior lte date that the
Supplier submitted its Proposal in accordance whik CHP |l
RFP; or

(B)  have been referred to in a press release issugtteb@overnment
of Ontario that appeared on the website of the @Guowent of
Ontario, provided that any amendments made to seghlations
in coming into force do not have a Material AdveEféect on the
Supplier.

13.2 Consequences of Discriminatory Action

If a Discriminatory Action occurs, the Supplier Bhhave the right to obtain, without
duplication, compensation (th®iscriminatory Action Compensation’) from the Buyer for:

€)) the amount of the increase in the costs that thgpl&r would reasonably be
expected to incur in the delivery of the DeliverEtectricity and/or Future
Contract Related Products from the Facility assaulteof the occurrence of such
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Discriminatory Action, commencing on the first dafythe first calendar month

following the date of the Discriminatory Action ardding at the expiry of the

Term, but excluding the portion of any costs chdrgg a Person who does not
deal at Arm’s Length with the Supplier that is kcess of the costs that would
have been charged had such Person been at Armigh esith the Supplier; and

the amount by which (i) the net present value efribat revenues from the Facility
that are forecast to be earned by the Suppliernduthe period of time
commencing on the first day of the first calendanth following the date of the
Discriminatory Action and ending at the expiry b&tTerm, exceeds (ii) the net
present value of the net revenues from the Fachiay are forecast to be earned
by the Supplier during the period of time commegamm the first day of the first
calendar month following the date of the Discriniarg Action and ending on the
expiry of the Term, taking into account the occoce of the Discriminatory
Action and any actions that the Supplier should@eably be expected to take to
mitigate the effect of the Discriminatory Actiornych as by mitigating operating
expenses and normal capital expenditures of thendss of the generation and
delivery of the Electricity and Related Productgtg Facility.

13.3 Notice of Discriminatory Action

(@)
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In order to exercise its rights in the event of doeurrence of a Discriminatory
Action, the Supplier must give a notice (tHeréliminary Notice”) to the Buyer
within sixty (60) days after the date on which Bwgpplier first became aware (or
should have been aware, using reasonable due ribeof the Discriminatory
Action stating that a Discriminatory Action has ooed. Within sixty (60) days
after the date of receipt of the Preliminary Notitee Supplier must give another
notice (the Notice of Discriminatory Action”). A Notice of Discriminatory
Action must include:

() a statement of the Discriminatory Action that heswred;
(i) details of the effect of the said occurrence thdtdrne by the Supplier;

(i)  details of the manner in which the Discriminatorgtidn increases the
costs that the Supplier would reasonably be exgetdeincur in the
delivery of the Electricity and Related Productenir the Facility or
making the Contract Capacity available and adves#cts the revenues
of the Supplier; and

(iv)  the amount claimed as Discriminatory Action Compagios and details of
the computation thereof.

The Buyer shall, after receipt of a Notice of Distnatory Action, be entitled, by
notice given within thirty (30) days after the datkreceipt of the Notice of
Discriminatory Action, to require the Supplier tmpide such further supporting
particulars as the Buyer considers necessary gactasonably.
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If the Buyer wishes to dispute the occurrence d@iscriminatory Action, the
Buyer shall give a notice of dispute (thEdtice of Disput€) to the Supplier,
stating the grounds for such dispute, within thi(80) days after the date of
receipt of the Notice of Discriminatory Action oithin thirty (30) days after the
date of receipt of the further supporting particsilas applicable.

If neither the Notice of Discriminatory Action ntive Notice of Dispute has been
withdrawn within thirty (30) days after the datereteipt of the Notice of Dispute
by the Supplier, the dispute of the occurrence Dfstriminatory Action shall be
submitted to mandatory and binding arbitration accaadance with Section 16.2
without first having to comply with Section 16.1.

If the Buyer does not dispute the occurrence ofiscidninatory Action or the
amount of Discriminatory Action Compensation clatmén the Notice of
Discriminatory Action, the Buyer shall pay to theipplier the amount of
Discriminatory Action Compensation claimed withirtg (60) days after the date
of receipt of the Notice of Discriminatory Actiolf.a Notice of Dispute has been
given, the Buyer shall pay to the Supplier the Dimsmatory Action
Compensation Amount determined in accordance w#tti@ 13.3(e) not later
than sixty (60) days after the later of the datemnich the dispute with respect to
the occurrence of a Discriminatory Action is resalvand the date on which the
Discriminatory Action Compensation Amount is detered.

() If the Buyer wishes to dispute the amount of thechminatory Action
Compensation, the Buyer shall give to the Suppler notice
(the "Discriminatory Action Compensation Notic€) setting out an
amount that the Buyer proposes as the Discrimigatéction
Compensation (theDiscriminatory Action Compensation Amount’), if
any, together with details of the computationhé Supplier does not give
notice (the Supplier Non-acceptance Notic§ to the Buyer stating that
it does not accept the Discriminatory Action Comgmion Amount
proposed within thirty (30) days after the date receipt of the
Discriminatory Action Compensation Notice, the Sigip shall be
deemed to have accepted the Discriminatory Actioom@:nsation
Amount so proposed. If the Supplier Non-acceptadatice is given, the
Buyer and the Supplier shall attempt to determime Discriminatory
Action Compensation Amount through negotiation, @my amount so
agreed in writing shall be the Discriminatory ActicCompensation
Amount. If the Buyer and the Supplier do not agreevriting upon the
Discriminatory Action Compensation Amount withirxtsi (60) days after
the date of receipt of the Supplier Non-acceptaridetice, the
Discriminatory Action Compensation Amount shall determined in
accordance with the procedure set forth in Sedt®B(e)(ii) and
Sections 16.1 and 16.2 shall not apply to suchratation.
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If the negotiation described in Section 13.3(edl@es not result in an
agreement in writing on the Discriminatory Actionor@pensation
Amount, either the Buyer or the Supplier may, aftex later of (A) the
date on which a dispute with respect to the ocoggef a Discriminatory
Action is resolved and (B) the date of the expihageriod of sixty (60)
days after the date of receipt of the Supplier lMooeptance Notice, by
notice to the other require the dispute to be wesbby arbitration as set
out below. The Buyer and the Supplier shall, witthiimty (30) days after
the date of receipt of such notice of arbitratimmntly appoint a valuator
to determine the Discriminatory Action Compensatidmount. The
valuator so appointed shall be a duly qualifiedifeess valuator where the
individual responsible for the valuation has naslehan ten (10) years’
experience in the field of business valuationh#& Buyer and the Supplier
are unable to agree upon a valuator within suclogethe Buyer and the
Supplier shall jointly make application (providetht if a Party does not
participate in such application, the other Partyynnmaake application
alone) under th@rbitration Act 1991 (Ontario) to a judge of the Superior
Court of Justice to appoint a valuator, and thevigrons of theArbitration
Act, 1991 (Ontario) shall govern such appointment. The wualughall
determine the Discriminatory Action Compensationcdmt within sixty
(60) Business Days after the date of his or heompment. Pending a
decision by the valuator, the Buyer and the Supgiall share equally,
and be responsible for their respective sharealbfees and expenses of
the valuator. The fees and expenses of the valsaal be paid by the
non-prevailing party. Prevailing party” means the Party whose
determination of the Discriminatory Action Competma Amount is
most nearly equal to that of the valuator's detaation. The Supplier’s
and the Buyer's respective determinations of theciininatory Action
Compensation Amount shall be based upon the Nofidiscriminatory
Action and the Discriminatory Action Compensationotide, as
applicable.

In order to facilitate the determination of the @iminatory Action
Compensation Amount by the valuator, each of thgeBand the Supplier
shall provide to the valuator such information asyrbe requested by the
valuator, acting reasonably, and the Supplier gheinit the valuator and
the valuator's representatives to have reasonatdesa during normal
business hours to such information and to takeaetdrtherefrom and to
make copies thereof.

The Discriminatory Action Compensation Amount asedained by the
valuator shall be final and conclusive and notacijo any appeal.

Any amount to be paid under Section 13.3(d) sha#rbinterest at a variable
nominal rate per annum equal on each day to tleedstt Rate then in effect from
the date of receipt of the Notice of Discriminatéwtion to the date of payment.
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(9) Payment of the Discriminatory Action Compensatiod @nterest thereon by the
Buyer to the Supplier shall constitute full andafisatisfaction of all amounts that
may be claimed by the Supplier for and in respdcthe occurrence of the
Discriminatory Action and, upon such payment, they® shall be released and
forever discharged by the Supplier from any andialiility in respect of such
Discriminatory Action.

13.4 Right of the Buyer to Remedy or Cause to be Remedla Discriminatory Action

If the Buyer wishes to remedy or cause to be reetedine occurrence of a Discriminatory
Action, the Buyer must give notice to the Supplethin thirty (30) days after the later of the
date of receipt of the Notice of Discriminatory &ct and the date of the receipt by the Buyer of
the further supporting particulars referred to ect®n 13.3(b). If the Buyer gives such notice,
the Buyer must remedy or cause to be remedied iberidinatory Action within one hundred
and eighty (180) days after the date of receipthef Notice of Discriminatory Action or, if a
Notice of Dispute has been given, within one huddaed eighty (180) days after the date of the
final award pursuant to Section 16.2 to the effeet a Discriminatory Action occurred. If the
Buyer remedies or causes to be remedied the Dis@iory Action in accordance with the
preceding sentence, the Supplier shall have th tggobtain, without duplication, the amount
that the Supplier would have the right to claim@spect of that Discriminatory Action pursuant
to Section 13.2, adjusted to apply only to the geeitommencing on the first day of the first
calendar month following the date of the Discrimarg Action and expiring on the day
preceding the day on which the Discriminatory Agtigas remedied.

ARTICLE 14
LIABILITY AND INDEMNIFICATION

14.1 Exclusion of Consequential Damages

Notwithstanding anything contained herein to thet@ry, neither Party will be liable under this

Agreement or under any cause of action relatinip¢éosubject matter of this Agreement for any
special, indirect, incidental, punitive, exemplary consequential damages, including loss of
profits (save and except as provided in SectioB)130ss of use of any property or claims of
customers or contractors of the Parties for an slacnages.

14.2 Liquidated Damages

Nothing in this Article shall reduce a Party’s afafor liquidated damages pursuant to Sections
2.4, 10.2(b) and 10.2(d). The Supplier acknowledwes agrees with the Buyer that the actual
damages incurred by the Buyer and Electricity corexs as a result of a failure by the Supplier
to meet its obligations under this Agreement arpassible to definitively quantify and the
Supplier further agrees that the payment of theidigted damages set forth in this Agreement
constitutes a fair and reasonable means of comjpegshe Buyer for damages likely to be
incurred as a result of such delays and does nwdtitote a penalty. The Buyer agrees that the
payment of liquidated damages pursuant to Seclibriyb) or 10.2(d) constitutes a fair and
reasonable means of compensating the Supplieutdr damages likely to be incurred and does
not constitute a penalty.
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14.3 Buyer Indemnification

In addition to the indemnity provided by the Supplin Section 2.7(b), the Supplier shall
indemnify, defend and hold the Buyer, the Ontammav€r Authority (to the extent that it is no
longer the Buyer), the Government of Ontario, thembers of the Government of Ontario’s
Executive Council and their respective Affiliatesid each of the foregoing Persons’ respective
directors, officers, employees, shareholders, adviand agents (including contractors and their
employees) (collectively, thelrfdemnitees) harmless from and against any and all claims,
demands, suits, losses, damages, liabilities, pesabbligations, payments, costs and expenses
and accrued interest thereon (including the castkexpenses of, and accrued interest on, any
and all actions, suits, proceedings for persongiryn(including death) or property damage,
assessments, judgments, settlements and comproralaéieg thereto and reasonable lawyers’
fees and reasonable disbursements in connectioavihie) (each, anltidemnifiable Loss’),
asserted against or suffered by the Indemniteainglto, in connection with, resulting from, or
arising out of (i) any occurrence or event relatinghe Facility, except to the extent that any
injury or damage is attributable to the negligeacevilful misconduct of the Indemnitees or the
failure of the Indemnitees to comply with Laws aRdgulations and (ii) any breach by the
Supplier of any representations, warranties ane@mants contained in this Agreement, except to
the extent that any injury or damage is attribigablthe negligence or wilful misconduct of the
Indemnitees. For greater certainty, in the eventasftributory negligence or other fault of the
Indemnitees, then such Indemnitees shall not benimified hereunder in the proportion that the
Indemnitees’ negligence or other fault contributedny Indemnifiable Loss.

14.4 Defence of Claims

€)) Promptly after receipt by the Indemnitees of anyai@l or notice of the
commencement of any action, administrative or lggateeding or investigation
as to which the indemnity provided for in Sectigh3Lmay apply, the Buyer shall
notify the Supplier in writing of such fact. The ier shall assume the defence
thereof with counsel designated by the Supplier saisfactory to the affected
Indemnitees, acting reasonably; provided, howetvet, if the defendants in any
such action include both the Indemnitees and theplg&r and the Indemnitees
shall have reasonably concluded that there mayedal Idefences available to
them which are different from or additional to, mrconsistent with, those
available to the Supplier, the Indemnitees shalehthe right to select separate
counsel satisfactory to the Supplier acting redslyn@t no additional cost to the
Indemnitees) to participate in the defence of saclion on behalf of the
Indemnitees. The Supplier shall promptly confirmtth is assuming the defence
of the Indemnitees by providing written notice ke tihndemnitees. Such notice
shall be provided no later than five (5) days ptithe deadline for responding to
any Claim relating to any Indemnifiable Loss.

(b) Should any of the Indemnitees be entitled to ind&oation under Section 14.3
as a result of a Claim by a third party, and thpdliar fails to assume the defence
of such Claim (which failure shall be assumed & Bupplier fails to provide the
notice prescribed by Section 14.4(a)), the Indepasitshall, at the expense of the
Supplier, contest (or, with the prior written consef the Supplier, settle) such
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Claim, provided that no such contest need be madesettlement or full payment
of any such Claim may be made without consent ef 8upplier (with the
Supplier remaining obligated to indemnify the Indetees under Section 14.3),
if, in the written opinion of an independent thiparty counsel chosen by the
Company Representatives, such Claim is meritoridube Supplier is obligated
to indemnify any Indemnitees under Section 14.3 #&mount owing to the
Indemnitees will be the amount of such Indemniteetiial out-of-pocket loss net
of any insurance proceeds received or other regover

14.5 Joint and Several Liability

If the Supplier is not a single legal entity (fotaenple, an unincorporated joint venture), then all
such entities set out in the definition of the té®upplier’, namely « and ¢, shall be jointly and
severally liable to the Buyer for all representasipo warranties, obligations, covenants and
liabilities of the Supplier hereunder.[Note to Finalization: List names of all entities

comprising the Supplier.

ARTICLE 15
CONTRACT OPERATION AND ADMINISTRATION

15.1 Company Representative

The Supplier and the Buyer shall, by notice suligty in the form of Exhibit R, each appoint,
from time to time, a representative (&£dmpany Representativd), who shall be duly
authorized to act on behalf of the Party that haderthe appointment, and with whom the other
Party may consult at all reasonable times, and whastructions, requests and decisions,
provided the same are in writing signed by the @e8pe Company Representative, shall be
binding on the appointing Party as to all mattezgtgining to this Agreement. The Company
Representatives shall not have the power or awyttoramend this Agreement.

15.2 Record Retention; Audit Rights

The Supplier and the Buyer shall both keep compdeid accurate records and all other data
required by either of them for the purpose of prag@ministration of this Agreement. All such
records shall be maintained as required by LawsRegllations but for no less than for seven
(7) years after the creation of the record or dake Supplier and the Buyer, on a confidential
basis as provided for in Article 8 of this Agreemeshall provide reasonable access to the
relevant and appropriate financial and operatingpngs and data kept by it relating to this
Agreement reasonably required for the other Padycomply with its obligations to
Governmental Authorities or to verify or audit bilys or to verify or audit information provided
in accordance with this Agreement, including, faeaer certainty, information provided
pursuant to Sections 2.7(c), 3.1, 4.1, 15.6 and.18oreover, the Supplier agrees and consents
to Ontario Electricity Financial Corporation, tHeSO, an LDC or any other relevant third party
providing to the Buyer all relevant meter and imeodata regarding the Facility required by the
Buyer in order to verify the amount of Deliverec&ticity. A Party may use its own employees
for purposes of any such review of records, pravitleat those employees are bound by the
confidentiality requirements provided for in AricB. Alternatively, and at the election of the
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auditing Party, access shall be through the usenofitually agreed upon third party auditor. The
Party seeking access to such records in this mairadr pay the fees and expenses associated
with use of the third party auditor.

15.3 Reports to the Buyer

€)) If the Supplier is not required to report Outagesdly to the IESO, the Supplier
shall deliver to the Buyer the following documerdat with respect to each
calendar month:

() no later than seven (7) Business Days prior tolibginning of each
calendar month, an Outage Notice providing advandiee of all Planned
Outages for such calendar month; and

(i) no later than one (1) Business Day following the @i each calendar
month, an Outage Notice confirming the occurrenceé duration of all
Outages for such calendar month.

(b) If the Supplier is required to report Outages dlyeto the IESO, the Supplier
shall deliver to the Buyer a copy of all reportians and notices that the Supplier
is required to provide to the IESO with respecOmtages, at the same time or
within one (1) Business Day after such reportsppland notices are delivered by
the Supplier to the IESO.

(© In addition to the documentation provided in Sewi®5.3(a) or 15.3(b), as
applicable, the Supplier shall deliver at the timpecified below the following
documents, reports, plans and notices to the Buyer:

() no later than the date which is sixty (60) day®mptdo the Commercial
Operation Date, the Supplier shall provide to thwd3 an operating plan
for the Facility for the Term commencing no latéwart the date of
execution of this Agreement, including a long temmajor maintenance
schedule (thelfong Term Operating Plan’). The Supplier shall provide
the Buyer with copies of any amendments or modifice to the Long
Term Operating Plan within ten (10) Business Dalysuzch amendments
or modifications being made. The Long Term Opegtitian shall be
consistent with Good Engineering and Operating s and is not a
guarantee of the timing of Planned Outages;

(i) no later than:

(A) the date that the Long Term Operating Plan is tprbgided to the
Buyer in accordance with Section 15.3(c)(i), and

(B) in respect of the second Contract Year and eachr&udnYear
thereatfter, sixty (60) days prior to each Conthéear,
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the Supplier shall provide to the Buyer an opeaptan for the Facility
for the succeeding Contract Year (th&ntual Operating Plan”). The
Annual Operating Plan shall include a schedule lahi®ed Outages for
that twelve (12) month period (together with the@ier's estimate of the
expected duration of each Planned Outage) which Ishaonsistent with
Good Engineering and Operating Practices, consistiéim the Long Term
Operating Plan and, to the extent the Supplieedgiired to do so by the
IESO Market Rules, coordinated with and approvedthi®y IESO. The
Supplier may, on not less than ten (10) Business [paior notice to the
Buyer, amend the Annual Operating Plan;

The Supplier shall use Commercially Reasonable r&sffto promptly end or
reduce the length of any Outage other than a Ptangage, or any anticipated
Outage other than a Planned Outage.

In addition to the foregoing, upon a Restatemédrg, Supplier shall provide the
Buyer with quarterly status reports relating to teeonfiguration of the Facility
equipment in connection with the Restatement, togetwith such other
information relating to the Restatement as the Buy&y reasonably request.

On and after the Commercial Operation Date, in tamdito other notices or
reports as set out in this Agreement, the Supphatl provide the Buyer with:

() an annual report in the form and covering the matpecified in Exhibit
O; and

(i) a Restatement report in the form and covering tla¢tars specified in
Exhibit P, if the Supplier is entitled under thigr@ement to a Restatement
and, upon such Restatement, the Supplier propasescbnfigure the
equipment at the Facility.

15.4 Inspection of Facility

(@)

(b)
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The Buyer and its authorized agents and represesgaghall, at all times upon
two (2) Business Days’ prior notice, at any timdeafexecution of this
Agreement, have access to the Facility and every tbareof during regular
business hours and the Supplier shall, and shadlecall personnel operating and
managing the Facility, to furnish the Buyer witH edasonable assistance in
inspecting the Facility for the purpose of asceitaj compliance with this
Agreement; provided that such access and assistsmaé be carried out in
accordance with and subject to the reasonableysafet security requirements of
the Supplier and all personnel operating and maggilie Facility, as applicable,
and shall not interfere with the operation of tlaeikty.

The inspection of the Facility by or on behalf b&tBuyer shall not relieve the
Supplier of any of its obligations to comply witletterms of this Agreement. No
Supplier Event of Default by the Supplier will bawed or deemed to have been
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waived by any inspection by or on behalf of the &uyin no event will any
inspection by the Buyer hereunder be a representétiat there has been or will
be compliance with this Agreement and Laws and Reigus.

15.5 Inspection Not Waiver

(@)

(b)

Failure by the Buyer to inspect the Facility or axayt thereof under Section 15.4,
or to exercise its audit rights under Section 15k&ll not constitute a waiver of
any of the rights of the Buyer hereunder. An insipecor audit not followed by a

notice of a Supplier Event of Default shall not stitute or be deemed to
constitute a waiver of any Supplier Event of Defanbr shall it constitute or be
deemed to constitute an acknowledgement that these been or will be

compliance by the Supplier with this Agreement.

Failure by the Supplier to exercise its audit rigbhnhder Section 15.2 shall not
constitute or be deemed to constitute a waivemngfd the rights of the Supplier
hereunder. An audit not followed by a notice ofieay8 Event of Default shall not
constitute or be deemed to constitute a waivengfBuyer Event of Default, nor
shall it constitute or be deemed to constitute @mnawledgement that there has
been or will be compliance by the Buyer with thigréement.

15.6 Capacity Check Tests

(@)

(b)
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Right to Request Capacity Check Testhe Buyer shall have the option,
exercisable on no more than two (2) occasions patr&Gct Year, to require the
Supplier, within ten (10) Business Days after \entnotice has been delivered to
the Supplier, provided it is not during an Outagegonduct a test (theCapacity
Check Test), at the Supplier’s sole cost and expense, thay be witnessed by
the Buyer or its Representative, to confirm thdigbof the Facility to produce
the Average Seasonal Contract Capacity for the ddeas which the Capacity
Check Test takes place and the Proposed Useful ®lgput as set out in Exhibit
B. If the Buyer has consented to an Amendmentuyamisto Section 2.1(c), the
Supplier may request, within ten (10) Business Dater written notice has been
delivered to the Buyer, a Capacity Check Test.

Test Protocal A Capacity Check Test shall be carried out iooedance with a
test protocol (the Test Protocol’) which is to be prepared by the Supplier and
submitted in writing to the Buyer for review andpapval within three (3) months
after the Facility has attained Commercial Operaaad which shall address, in
detail, at a minimum, all of the matters set fomhExhibit V and any other
matters requested by the Buyer. The measurernétite Capacity Check Test
shall be made using high accuracy calibrated ingnts and recording systems
or Facility instrumentation, including tariff mesefor Electricity, fuel and Useful
Heat Output as set out in the Metering Plan ane@teble to the Buyer, acting
reasonably.
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Test ParametersEach Capacity Check Test (including any Furthapdcity
Check Test) consists of the Facility generatingtieity and Useful Heat Output
for four (4) continuous hours during a period desigd by the Supplier and
agreed to by the Buyer in advance as a test pesidogject to coordination and
approval of the IESO or LDC, as applicable, andlldha evaluated based on
calculation of the generator(s) Electricity outpait the Delivery Points for
Electricity and Useful Heat Output at the delivenint(s) for Useful Heat Output
to the Host Facility as stipulated in the MeteriRtan. For greater certainty,
Electricity output at the Delivery Points shall legual to the generator(s)
Electricity output at the Delivery Points net ofyastation Service Loads,
Auxiliary Loads and transformer losses as appleabkeful Heat Output shall be
evaluated at the Host Facility delivery point(s) akany thermal energy returned
to or imported by the Facility. The Supplier ackiedges and agrees that the
Average Seasonal Contract Capacity, the Electrioutput of the Facility, the
Station Service Loads, Auxiliary Loads and UsefudaH Output, as may be
measured by the Capacity Check Test, shall nodpesi@ed for ambient weather
conditions. If the measured Useful Heat Output (thikeasured UHQO’) during
the Capacity Check Test is less than the lessdr) df5% of the sum of the
measured Electricity output and the Measured UH@nduthe Capacity Check
Test or (ii) Proposed Useful Heat Output for thelm@ble Season set out in
Exhibit B, the Electricity output of the Facilityhall be adjusted in accordance
with the Exhibit W. If the Facility is a Renewableuel-Fired Industrial
Cogeneration Facility and the percentage of Renenabel utilized during the
Capacity Check Test is less than 95, the Suppheil e considered to have
failed the Capacity Check Test. If the Facility as By-Product Fuel-Fired
Industrial Cogeneration facility and the percentageBy-Product Fuel utilized
during the Capacity Check Test is less than 75Stigplier shall be considered to
have failed the Capacity Check Test. The Capaditgdk Test will be based on
the Average Annual Contract Capacity and Proposegful Heat Output
calculated based on the Submitted Hourly ElecyriBitofile. If the Facility has
seasonal Contract Capacities and Proposed Usefal Getputs, the Capacity
Check Test shall be based on the Contract CapanityProposed Useful Heat
Output of the Season during which the Capacity €Aexst is conducted.

Optional Re-Performance of a Capacity Check Test &esult of Weather or
Force MajeureIf a Capacity Check Test is interrupted by annévef Force
Majeure, or if at any point during the Capacity Ghé&est the air temperature, as
reported at the Environment Canada weather stétianis physically nearest to
the Facility, exceeded:

() in respect of a Capacity Check Test conducted duBeason 1, 7.0
degrees Celsius;

(i) in respect of a Capacity Check Test conducted du8eason 2, 21.0
degrees Celsius;
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(f)

(9)
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(i) in respect of a Capacity Check Test conducted duBeason 3, 30.0
degrees Celsius; or

(iv)  in respect of a Capacity Check Test conducted duBeason 4, 24.0
degrees Celsius,

then the Supplier may, at the Supplier's sole @&t expense, re-perform the
Capacity Check Test within ten (10) Business Dafysra&he receipt by the

Supplier of the Capacity Confirmation relating tacks Capacity Check Test from
the Buyer.

Capacity Check Test Repoithe Supplier shall at the Supplier's sole cost an
expense and within ten (10) Business Days, or asiged in the Test Protocol,
after completion of the Capacity Check Test prear@ submit to the Buyer a
written Capacity Check Test report that includdsa aninimum, the matters set
forth in Exhibit V, the data collected during thest period, computation of test
data, any adjustment to made in accordance withbEXIV, and the test results.
The Buyer shall provide to the Supplier within t€f0) Business Days after
receipt of the Capacity Check Test report fromSgplier, written confirmation
of the Electricity output and the Useful Heat Outfar each hour during the
Capacity Check Test (th&€apacity Confirmation”).

Requirements to Pass a Capacity Check.Testpass the Capacity Check Test,
the Electricity output (in MWh), as may be adjusfedsuant to Section 15.6(c)
and Exhibit W, for each hour of the Capacity Chédst, divided by one hour,
must be equal to or greater than the Average Seh&uamtract Capacity for that
Season and the Proposed Useful Heat Output (in Ntidémmal)) for each hour of
the Capacity Check Test, divided by one hour, rhastqual to or greater than the
net Useful Heat Output specified in Exhibit B ofsti\greement. If the Supplier
has not passed the Capacity Check Test for eaclofotiee four (4) continuous
hours, then the Supplier shall, at the Suppliedstcand expense, perform a
further Capacity Check Test (thEurther Capacity Check Test) within thirty
(30) Business Days after the receipt by the Suppfieghe Capacity Confirmation
from the Buyer, on the same terms and conditionthasCapacity Check Test
described in Sections 15.6(a), 15.6(b) and 15.6(c)

Following completion of the Further Capacity Ché@dst, if:

() the total Electricity output of the Facility fordgtHfour (4) continuous hours
of each of the Capacity Check Test and the Fudaacity Check Test,
as stated in their respective Capacity Confirmati¢and as may be
adjusted pursuant to Section 15.6(c) and Exhibit Wfyided by the
number of hours in each of the respective chedk {esch anAverage
Test Capacity’), are both less than 80% of the Average Sead0oatract
Capacity for the respective Season(s) in whichGlapacity Check Test
and Further Capacity Check Test is conducted, thes shall be
considered a Supplier Event of Default. For purposkcalculating the
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Average Test Capacity in this Section 15.6, thectflgty output from
each hour shall not exceed a maximum amount equahg Contract
Capacity multiplied by one hour;

the Further Capacity Check Test shows that the agerTest Capacity
(including any adjustment pursuant to Section §.60d Exhibit W) was
less than 100% of the Average Seasonal Contracaciigdor the Season
in which the Further Capacity Check Test was cotetiicthen the
Supplier shall perform a further Capacity Check tTéhe ‘Final
Capacity Check Test) at the Supplier's cost and expense within ted) (1
Business Days after written notice has been ded/dxry the Supplier to
the Buyer, no earlier than one month and no ldétan tone year after the
date of the Capacity Confirmation with respect lte Further Capacity
Check Test, failing which this shall be considetede a Supplier Event
of Default. The Final Capacity Check Test shdtketplace on the same
terms and conditions as the Capacity Check Testitbesl in described in
Sections 15.6(a), 15.6(b) and 15.6(c) and inclgdime delivery of the
Capacity Confirmation in relation to the Final CapyaCheck Test.

Final Capacity Check Teslf the total Electricity output of the Facilityif the

four (4) continuous hours of the Final Capacity €hdest, as stated in the
Capacity Confirmation with respect to the Final &eafy Check Test (including
any adjustment pursuant to Section 15.6(c) and H&xW), divided by the

number of hours in such check test:

(i

(ii)

(iif)

is less than ninety-five percent (95%) of the CacttrCapacity for the
Season in which the Final Capacity Check Test sdaoted, then this
shall be considered a Supplier Event of Default;

is equal to or greater than ninety-five percent4®%nd less than one
hundred percent (100%) of the Contract CapacityiHerSeason in which
the Final Capacity Check Test is conducted, andBleetricity output

during the Final Capacity Check Test has been tjupursuant to
Section 15.6(c) and Exhibit W, then the Contradtd®from and after the
date of completion of the Final Capacity Check Tastil date of

Permanent Restatement, if any, or the end of then,T€hall subject to and
multiplied by a price reduction factor (theCCT Price Reduction

Factor”) equal to a fraction, the numerator of which he tAverage Test
Capacity from the Final Capacity Check Test and deaominator of
which is the Average Seasonal Contract Capacityhirelevant Season;

or
is equal to one hundred percent (100%) of the @ohi€apacity for the

Season in which the Final Capacity Check Test isdaoted, then the
Supplier shall be considered to have passed tre¢ Empacity Check Test.
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15.7 Useful Heat Output

(@)

(b)

12179061.15

The Supplier shall provide to the Buyer a writtepart within thirty (30) days of
the end of each Contract Year setting out the péage (the Actual Useful
Heat Output Percentagé) of energy generated by the Facility attributalde
Useful Heat Output sold by the Supplier to the Hmstrespect of the Host
Facility, based on the Contract Price Deliverectieity for such Contract Year.
The Actual Useful Heat Output Percentage shalldbeutated in accordance with,
and such report shall, at a minimum, address th&ermaand include the
information specified in, Exhibit X.

If the Actual Useful Heat Output Percentage for &wontract Year is less than
fifteen (15), then:

() commencing in the Settlement Month immediatelydiaihg the Contract
Year in which the Actual Useful Heat Output Pereget is less than
fifteen (15) until the end of the Contract Yeamhich the Actual Useful
Heat Output Percentage is equal to or greater fitemen (15), the
Contract Price shall be subject to and multipligcatreduction factor (the
“UHO Price Reduction Factof’) equal to:

If UHOP.tp <0.15, then

UHO Price Reduction Factor = [1 — (1 — UH@§0.15¥]
or
if UHOP.1p = 0.15, then

UHO Price Reduction Factor = 1.0

where:

UHOR p | is the Life-to-Date Actual Useful Heat Output Perege,
expressed as a percentage or a fraction, calcukdethe
simple average of the Actual Useful Heat OutputcBriage
for all completed Contract Years from the commereanof
the Term to the date in question.

and

(i) the Supplier shall provide to the Buyer, withinrthi(30) days after
submission of the report setting forth such pem@gat and implement
within a reasonable time, a written plan outlinittge steps that the
Supplier will take to increase the Actual Usefulatd®utput Percentage
back to fifteen (15) or greater, or otherwise reyndee deficiency to the
satisfaction of the Buyer, acting reasonably. Thpdher shall provide
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quarterly progress reports with respect to the ceéffef such
implementation until the Supplier has demonstradted the Actual Useful
Heat Output Percentage has, for a full Contract,Yesgualled or exceeded
fifteen (15).

For greater certainty, subject to Section 15.%{®,UHO Price Reduction Factor
shall apply whenever the conditions of this Secfibr (b) are satisfied during the
Term, and shall not be limited to a one-time aian.

(c) This Section 15.7 shall not apply during an Indé&firRestatement or after a
Permanent Restatement..
15.8 Notices
(&  All notices pertaining to this Agreement not exjplicpermitted to be in a form
other than writing shall be in writing and shall &#dressed to the other Party as
follows:
If to the Supplier:  [insert details]
[insert details]
Attention: [insert details]
Facsimile: [insert details]
and to: [insert details]
[insert details]
Attention: [insert details]
Facsimile: [insert details]
If to the Buyer: Ontario Power Authority
120 Adelaide Street West
Suite 1600
Toronto, Ontario
M5H 1T1
Attention: Director, Contract Management
Facsimile: 416-969-6071
E-mail: contract. management@powerauthority.on.ca
Either Party may, by written notice to the othdramge its respective Company
Representative or the address to which noticetdre sent.
(b) Notices shall be delivered or transmitted as sebelow, and shall be considered
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to have been received by the other Party:
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() on the date of delivery if delivered by hand ordoyrier prior to 5:00 p.m.
(local time of the recipient) on a Business Day atiterwise on the next
following Business Day (it being agreed that thedea of establishing
delivery shall be on the Party delivering the nejtic

(i) in those circumstances where electronic transnmss{other than
transmission by facsimile) is expressly permitteder this Agreement, on
the date of delivery if delivered prior to 5:00 p.focal time of the
recipient) on a Business Day and otherwise on #x¢ following Business
Day, provided that a copy of such notice is alsovee=d by regular post
within a reasonable time thereatfter;

(i)  on the third (3rd) Business Day following the datietransmission by
facsimile, if transmitted prior to 5:00 p.m. (lodahe of the recipient) on a
Business Day and otherwise on the fourth (4th)feithg Business Day,
provided that a copy of such notice is also dediddry regular post within
a reasonable time thereafter; and

(iv)  on the fifth (5th) Business Day following the dafiemailing by registered
post.

(c) Notwithstanding Section 15.8(b):

() any notices of an Event of Default and terminatbthis Agreement shall
only be given by hand or courier delivery; and

(i) if regular post service, facsimile or other form alectronic
communication is interrupted by strike, slowdowrkace Majeure event
or other cause, a notice, direction or other ims&mt sent by the impaired
means of communication will not be deemed to beived until actually
received, and the Party sending the notice shdiraitany other such
service which has not been so interrupted to desiveh notice.

ARTICLE 16
MISCELLANEOUS

16.1 Informal Dispute Resolution

If either Party considers that any dispute hasarinder or in connection with this Agreement
that the Parties cannot resolve, then such Paryydakver a notice to the other Party describing
the nature and the particulars of such disputehiwien (10) Business Days following delivery
of such notice to the other Party, a senior exeeutbenior Vice-President or higher) from each
Party shall meet, either in person or by teleph@he "Senior Conferencé), to attempt to
resolve the dispute. Each senior executive shatirbpared to propose a solution to the dispute.
If, following the Senior Conference, the disputen@ resolved, the dispute may be settled by
arbitration pursuant to Section 16.2, if agreebytdoth Parties.
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16.2 Arbitration

Except as otherwise specifically provided for irstAgreement, any matter in issue between the
Parties as to their rights under this Agreement beglecided by arbitration provided, however,
that the Parties have first completed a Senior €entce pursuant to Section 16.1. Any dispute
to be decided by arbitration will be decided byiregle arbitrator appointed by the Parties or, if
such Parties fail to appoint an arbitrator withifteén (15) days following the agreement to refer
the dispute to arbitration, upon the applicationether of the Parties, the arbitrator shall be
appointed by a Judge of the Superior Court of dagtdntario) sitting in the Judicial District of
Toronto Region. The arbitrator shall not have amyrent or past business or financial
relationships with any Party (except prior arbit/a). The arbitrator shall provide each of the
Parties an opportunity to be heard and shall canthgcarbitration hearing in accordance with
the provisions of thérbitration Act, 1991(Ontario). Unless otherwise agreed by the Parties
arbitrator shall render a decision within ninet@)@ays after the end of the arbitration hearing
and shall notify the Parties in writing of such de&mn and the reasons therefor. The arbitrator
shall be authorized only to interpret and applyghevisions of this Agreement and shall have no
power to modify or change this Agreement in any neainThe decision of the arbitrator shall be
conclusive, final and binding upon the Parties. Teeision of the arbitrator may be appealed
solely on the grounds that the conduct of the eatoit, or the decision itself, violated the
provisions of theArbitration Act, 1991(Ontario) or solely on a question of law as preddor in

the Arbitration Act, 1991 (Ontario). TheArbitration Act, 1991 (Ontario) shall govern the
procedures to apply in the enforcement of any awaade. If it is necessary to enforce such
award, all costs of enforcement shall be payabtepaid by the Party against whom such award
is enforced. Unless otherwise provided in the eab#ward to the contrary, each Party shall bear
(and be solely responsible for) its own costs irediduring the arbitration process, and each
Party shall bear (and be solely responsible ferggual share of the costs of the arbitrator. Each
Party shall be otherwise responsible for its owsi€mcurred during the arbitration process.

16.3 Business Relationship

Each Party shall be solely liable for the paymdraliovages, taxes and other costs related to the
employment by such Party of Persons who perforrs #hgreement, including all federal,
provincial and local income, social insurance, teapayroll and employment taxes and
statutorily-mandated workers’ compensation coverdiygme of the Persons employed by either
Party shall be considered employees of the othety Har any purpose. Nothing in this
Agreement shall create or be deemed to create atioredhip of partners, joint venturers,
fiduciary, principal and agent or any other relasbip between the Parties.

16.4 Binding Agreement

Except as otherwise set out in this Agreement, Algileement shall not confer upon any other
Person, except the Parties and their respectiveessors and permitted assigns, any rights,
interests, obligations or remedies under this Age®. This Agreement and all of the
provisions of this Agreement shall be binding u@ow shall enure to the benefit of the Parties
and their respective successors and permittedressig
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16.5 Assignment

(@)

(b)

(€)

(d)

12179061.15

Subject to Section 16.7, except as set out belavaanprovided in Article 12,

neither this Agreement nor any of the rights, ie$¢s or obligations under this
Agreement may be assigned by either Party, inctuiy operation of Laws and
Regulations, without the prior written consent loé tother Party, which consent
shall not be unreasonably withheld.

Subject to Section 16.7, the Supplier may, suliipadompliance with Laws and
Regulations and provided that there is not a Sapgvent of Default that has not
been remedied, assign this Agreement without thesexmt of the Buyer to an
Affiliate acquiring the Facility; provided, howevethat no such assignment by
the Supplier or any of its successors or permitexzigns hereunder shall be valid
or effective unless and until such Affiliate agreesh the Buyer in writing to
assume all of the Supplier's obligations and bendoby the terms of this
Agreement, and the arrangements and obligationthefSupplier set forth in
Article 6 have been met in accordance with the seohArticle 6. If a valid
assignment of this Agreement is made by the Suppli@ccordance with this
Section 16.5(b), the Buyer acknowledges and aghress upon such assignment
and assumption and notice thereof by the assigntbret Buyer, the assignor shall
be relieved of all its duties, obligations and iidies hereunder.

If the Supplier assigns this Agreement to a nomdesg of Canada (the
“Assigneé), as that term is defined in the ITA, and the Buyincurs any
additional Taxes, at any time thereafter, solelyh@sresult of such assignment,
then payments under this Agreement by the Buydl sbaeduced by the amount
of such additional or withholding Taxes and the &ushall remit such additional
or withholding Taxes to the applicable taxing auities. The Buyer shall within
sixty (60) days after remitting such Taxes, notihe Assignee in writing,
providing reasonable detail of such payment so ttatAssignee may claim any
applicable rebates, refunds or credits from theliegipe taxing authorities. If
after the Buyer has paid such amounts, the Buyezives a refund, rebate or
credit on account of such Taxes, then the Buydt ph@amptly remit such refund,
rebate or credit amount to the Assignee.

The Ontario Power Authority shall have the rightgsign this Agreement and all
benefits and obligations hereunder for the balaoteéhe Term without the
consent of the Supplier to an assignee which dsdlume the obligations and
liability of the Ontario Power Authority under tidgreement and be novated into
this Agreement in the place and stead of the Gnfaower Authority (except for
the Ontario Power Authority’s obligation in Sectib@.5(d)(iii) which will remain

in force), provided that the assignee agrees itingrto assume and be bound by
the terms and conditions of this Agreement anchérrtagrees not to make any
material amendments to or terminate this Agreenadtdr such Assignment
without the prior written consent of the Ontariono Authority, whereupon:



()
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0] the representation set forth in Section 7.2(a)lhably to the assignee
with all necessary amendments to reflect the forrd the manner in
which the assignee was established,;

(i) all of the representations set forth in Sectionghall be deemed to be
made by the assignee to the Supplier at the tinsuoi assignment and
assumption; and

(i)  the Ontario Power Authority shall be relieved of abligations and
liability arising pursuant to this Agreement; ndtwgtanding the
foregoing, the Ontario Power Authority shall rembable to the Supplier
for remedying any payment defaults under SectioB8(&) and shall
remain liable for any obligations and liabilitie$ the assignee arising
from any Buyer Event of Default, provided that argtice required to be
given under Sections 10.3 and 10.4(a) is givenhensame day to the
assignee and to the Ontario Power Authority. Time tperiods in Section
10.3 shall not begin to run until both the assigard the Ontario Power
Authority have been so notified.

The Ontario Power Authority shall have the rightgsign this Agreement and all
benefits and obligations hereunder from time toetitimroughout the Term for a
period less than the balance of the Term (#hssignment Period) without the
consent of the Supplier to an assignee which stsslime the obligations of the
Ontario Power Authority under this Agreement and mevated into this
Agreement in the place and stead of the OntariodP@dwthority (except for the
Ontario Power Authority’s obligation in Section &@e)(iii) which will remain in
force), provided that the assignee agrees in writinassume and be bound by the
terms and conditions of this Agreement and furthgrees not to make any
material amendments to or terminate this Agreentkming the Assignment
Period without the prior written consent of the & Power Authority,
whereupon:

(0 the representation set forth in Section 7.2(a)lhably to the assignee
with all necessary amendments to reflect the forrd the manner in
which the assignee was established;

(i) all of the representations set forth in Sectionghall be deemed to be
made by the assignee to the Supplier at the tingucdii assignment and
assumption;

(i)  the Ontario Power Authority shall be relieved of abligations and
liability arising pursuant to this Agreement; ndtvgtanding the
foregoing, the Ontario Power Authority shall rembable to the Supplier
for remedying any payment defaults under SectioB8(&) and shall
remain liable to the Supplier for any obligationsdaliabilities of the
assignee arising from any Buyer Event of Defaulhvmled that any
notice required to be given under Sections 10.318ndl(a) is given on the
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same day to the assignee and to the Ontario PowtroAty. The time
periods in Section 10.3 shall not begin to runlumith the assignee and
the Ontario Power Authority have been so notifeeukl

(iv)  upon the expiry of the Assignment Period:

(A) this Agreement, without requiring the executioranf assignment,
consent or other documentation of any nature, shathmatically
revert and be assigned back to the Ontario Pow#Tohity;

(B) the assignee shall remain responsible to the Sappdr all
obligations and liabilities incurred or accrued the assignee
during the Assignment Period; and

(C) the Ontario Power Authority, as Buyer pursuanthie automatic
assignment back to it, shall be deemed to be ird ggdganding
under this Agreement, provided that such good stanshall not
relieve the Ontario Power Authority from any obtiga to the
Supplier pursuant to Section 16.5(e)(iii) that arqwior to the
expiry of the Assignment Period.

16.6 No Change of Control; Minimum Ownership

(@)

(b)

(€)

(d)

12179061.15

The Supplier shall not permit or allow a chang€ohtrol of the Supplier, except
with the prior written consent of the Buyer, whidonsent may not be
unreasonably withheld.

If the Facility is a Host Developed Contract Fagiand the Buyer has not been
provided a guarantee in the form of Exhibit Q, tivenership in the Supplier by
the Host or person who Controls the Host shall betess than thirty percent
(30%), except with the prior written consent of Bigyer, which consent, prior to
the Commercial Operation Date, may be unreasonasithheld and, on and after
the Commercial Operation Date, may not be unreddpnéthheld.

For the purposes of Sections 16.6(a) and 16.G(shall not be unreasonable for
the Buyer to withhold consent if the change of @anor failure to hold the
minimum specified equity ownership in the Supplés,applicable, will have or is
likely to have, as determined by the Buyer actmaspnably, a Material Adverse
Effect on the Supplier’'s ability to perform its @ations under this Agreement, in
which case such consent may be withheld by the Buye

For the purposes of Sections 16.6(a) and 16.7(a)hange of Control shall
exclude a change in ownership of any shares os whibwnership that are listed
on a recognized stock exchange and shall includeaage of Control resulting
from a change in ownership in any shares or uritgsxmership in any entity that
directly owns the Facility whose special or solepmse is the ownership of the
Facility or the Facility and other generation faek under a CHP Il Contract..
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16.7 No Assignment or Change of Control for Specified Red

Notwithstanding the provisions of Sections 16.5(#).5(b), 16.5(c) and 16.6(a) to the contrary,
and except as provided in Article 12, under nowmstances shall:

(& any assignment of this Agreement by the Supplier; o

(b) any change of Control in respect of the Supplier,
be permitted until the third (3rd) anniversarylod Commercial Operation Date.
16.8 Survival

The provisions of Sections 2.7(b), 3.3, 3.6, 3.B, &Article 5, Article 8, Sections 10.2, 10.4,

10.5, and 12.2(g), Article 14, Sections 15.2, 186.2, 16.5(c), 16.5(d) and 16.5(e) shall survive
the expiration of the Term or earlier terminatidrttus Agreement. The expiration of the Term

or a termination of this Agreement shall not affecprejudice any rights or obligations that have
accrued or arisen under this Agreement prior totithe of expiration or termination and such

rights and obligations shall survive the expiratiohthe Term or the termination of this

Agreement for a period of time equal to the applieastatute of limitations.

16.9 Counterparts

This Agreement may be executed in two or more eapatts, and all such counterparts shall
together constitute one and the same Agreemestialt not be necessary in making proof of the
contents of this Agreement to produce or accountrfore than one such counterpart. Any Party
may deliver an executed copy of this Agreement dnsifnile but such Party shall promptly
deliver to the other Party an originally executegycof this Agreement.

16.10 Additional Rights of Set-Off

€)) In addition to its other rights of set-off understgreement or otherwise arising
in law or equity, the Buyer may set off any amoumsng by the Supplier to the
Buyer in connection with Sections 1.7(d), 1.8(ef(d), 2.3, 2.4, 2.7(b), 2.7(c),
28, 34,41, 41(a), 5.3, 10.2, 10.5 and 14.3nagany monies owed by the
Buyer to the Supplier in connection with Sectiorigd), 1.8(e), 1.9(d), 2.3, 3.4,
4.1,5.3,10.5 and 13.3(d).

(b) In addition to its other rights of set-off underistigreement or otherwise arising
in law or equity, the Supplier may set-off any amitsuowing by the Buyer to the
Supplier in connection with Sections 1.7(d), 1.84e%(d), 2.3, 3.4, 4.1, 5.3, 10.4,
10.5 and 13.3(d) against any monies owed by thepliupto the Buyer in
connection with Sections 1.7(d), 1.8(e), 1.9(d}, 2.4, 2.7(b), 2.7(c), 2.8, 3.4,
4.1, 4.1(a), 5.3,10.2, 10.5 and 14.3.

12179061.15
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16.11 Rights and Remedies Not Limited to Contract

Unless expressly provided in this Agreement, th@ress rights and remedies of the Buyer or the
Supplier set out in this Agreement are in additiorand shall not limit any other rights and
remedies available to the Buyer or the Suppliepeetively, at law or in equity.

16.12 Time of Essence

Time is of the essence in the performance of theieBarespective obligations under this
Agreement.

16.13 Further Assurances

Each of the Parties shall, from time to time ontten request of the other Party, do all such
further acts and execute and deliver or cause tobe, executed or delivered all such further
acts, deeds, documents, assurances and thingsydsennequired, acting reasonably, in order to
fully perform and to more effectively implement acalry out the terms of this Agreement. The
Parties agree to promptly execute and deliver acyichentation required by any Governmental
Authority in connection with any termination of shhgreement.

IN WITNESS WHEREOF, and intending to be legally bound, the Partiegeha
executed this Agreement by the undersigned dulyaaized representatives as of the date first
stated above.

[e] ONTARIO POWER AUTHORITY
By: By:
Name: Name:
Title: Title:

| have authority to bind the corporation.

By:

Name:
Title:

I/'We have authority to bind the
Corporation.
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EXHIBIT A
DESCRIPTION OF FACILITY

Name of Facility: [*]
Municipal Location: [*]
Connection Point: [*]

Description of Generation: [*]

Detailed Description of Facility:

1.0 Overview

[insert details]

1.1 Site Description

[insert details]

1.2 Project Design and Major Equipment
[insert details]

1.3 Environmental Features (including a descriptbrieatures that mitigate environmental
concems, such as air quality, noise, water, sevagggharge, etc and a list of environmental
approvals and permits and their status):

[insert details]
1.4  Fuel Supply (including description of work régd to obtain fuel supply)
[insert details]

15 Electrical Interconnection (including descptiof work required to connect Facility and
attach Single Line Diagram)

[insert details]

1.6 Plant General Arrangement
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[insert details]
1.7 Network Upgrades (as specified in connectigessment studies):

[insert details]
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EXHIBIT B
CONTRACT PRICE, NAMEPLATE CAPACITY, CONTRACT CAPACI TY
AND SUBMITTED HOURLY ELECTRICITY PROFILE

PRIOR TO RESTATEMENT

Contract Nameplate | Average Annual Average Seasonal Proposed Useful
Price Capacity Contract Contract Capacity Heat Output
Capacity
(Dollars and
Cents/MWh (MW) (MW) (MW) (MW — thermal)
of COD)
$ /MWh MW MW Season 1: MW/| Season 1: MW
Season 2: MW/ Season 2: MW
Season 3: MW/ Season 3: MW
Season 4: MW/ Season 4: MW
Escalation Rate for Contract Price Fpetified index (between 0% and 100%)

Submitted Hourly Electricity Profile:

Day Type Hour Season

Weekday

OO NOOOPAWN -

12179061.15



Day Type Hour

Season

N
N

O ONO|OTBA|WIN|F-

Weekend

Earliest Restatement :

AFTER RESTATEMENT

months and yearsCommercial Operation Date

Incremental Contract

Nameplate Capacity

Average Annual

Average Seasonal

Price after Restatement Contract Capacity Contract Capacity
after Restatement after Restatement
(Dollars and (MW)
Cents/MWh of COD) (MW) (MW)

$___ /Mwh — MW Season 1: MW
Season 2: MW
Season 3: MW
Season 4: MW

Escalation Rate for Contract Price

as a % specified index

12179061.15

Same as above given prior to Restatement, expressed
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Restated Submitted Hourly Electricity Profile:

Day Type Hour Season

Weekday

Weekend

IS F IR ] £C] FEES U PG RN I I RN PN U PN IS TCIEC] £C] FEES U PG [N I U RN PN U N
BR[N] S|o|o|~|o| | B e = o|@R|NOOHWINIFIKIGIN|~|O|o|o|~|o|a| B w|N|—|o]@|R| N[0 A w N =
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EXHIBIT C

FORM OF IRREVOCABLE STANDBY LETTER OF CREDIT

DATE OF ISSUE: ]

APPLICANT: [o]

BENEFICIARY: Ontario Power Authority and its pertedi assigns

AMOUNT: For each Effective Period specified beldiag Amount
specified opposite such Effective Period

EXPIRY DATE: [o]

EXPIRY PLACE:

Counters of the issuing financialtihgion in Toronto, Ontario

CREDIT RATING:

[Insert credit rating only if the issuer is not a fnancial
institution listed in either Schedule | or Il of the Bank Acf

TYPE:

Irrevocable and Unconditional Standby Lette€redit
Number: pp] (the “Credit”)

The Credit is issued in connection with f@ontract Name] (the ‘Contract”) dated [Insert

Date of Contract] between the Beneficiary and the Applicant.

We hereby authorize the Beneficiary to draw[l®suing Bank Name/Address] in respect of
the Credit, for the account of the Applicant, faack Effective Period up to the specified
aggregate Amount:

Effective Period Amount
[Insert Date] to [Insert Date] $[e]
[Insert Date] to [Insert Date] $[e]
[Insert Date] to [Insert Date] $[e]
[Insert Date] to [Insert Date] $[e]
[Insert Date] to [Insert Date] $[e]
Additional Term (as defined below) e

Available by the Beneficiary’s draft at sight acquanied by the Beneficiary’s signed certificate

stating that:

“The Applicant is in breach of, or default unddre tContract, and therefore the Beneficiary

is entitled to draw upon the Credit in the amourthe draft attached hereto.”

! Pursuant to Section 6.2(a), the amount of théekef Credit may be (a) the Fifth Period AmouBe¢tion 6.2(a)(i) of the Agreement), or

(b) an amount that escalates as specified in Se6tR(a)(ii) of the Agreement.

2 The amount shall be the Fifth Period Amount.
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Drafts drawn hereunder must bear the clause “Drawder irrevocable and unconditional
Standby Letter of Credit Noe] issued by I[ssuing Bank Namé dated [ssue Datd.”

Partial drawings are permitted.

This Letter of Credit will automatically extend fadditional, successive terms of one year each
(each an Additional Term”), unless the undersigned provides the Beneficiah written
notice, at least 60 days prior to the expiratiotedsd the then current term, that it does not wish
to extend this Letter of Credit for an Additionafi.

We engage with you that all drafts drawn under iandompliance with the terms of the Credit
will be duly honoured, if presented at the countefglssuing Bank Name/Addres$ at or
before Expiry Time ] (EST) on Expiry Date], as extended.

The Credit is subject to the International Stanéogictices ISP 98, International Chamber of
Commerce publication No. 590 and, as to matteradditessed by the ISP 98, shall be governed
by the laws of the Province of Ontario and applieaBanadian federal law, and the parties
hereby irrevocably agree to attorn to the non-esteuijurisdiction of the courts of the Province
of Ontario.

It is a term of the Credit that the above namehef Beneficiary will be amended to another
entity by way of an amendment hereto, without thiesent of the Applicant, and upon receipt by
[Issuing Bank Namg of the Beneficiary’s dated and signed letter added tolfsuing Bank
Name] and completed as follows:

“We, the undersigned Beneficiary tisguing Bank Namaé Letter of Credit No. ¢], hereby
waive all our rights under the said Letter of Cteahd request that the current name and
address of the Beneficiary thereunder be amendeshtbinsert name and address of new
Beneficiary]. Please forward the original amendment to tew[ Beneficiary], care of the
Applicant to whom we have delivered the originaltbé Letter of Credit along with its
amendment(s) (if any).”

The Beneficiary may transfer the Credit without tensent of the Applicant or the issuing
financial institution.

[Issuing Bank Namég

By:

By:
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EXHIBIT D
FORM OF GUARANTEE

THIS GUARANTEE dated as ofe] is made and entered into betweet), [a corporation
incorporated under the laws of][(the “Guarantor”), and the Ontario Power Authority
(the “Buyer”).

RECITALS:

A. The Buyer andinsert name of Supplier] a [+],[*] under the laws of [¢] Supplier”),
have entered into a Combined Heat and Power Poweh&se Agreement dated as of
[*], (as extended, amended, replaced and supplecherdllectively, the Agreement);

B. The Guarantor will directly or indirectly benifiiom the Agreement;

C. Pursuant to the terms of the Agreement, the Bhgs required that the Guarantor shall
deliver a guarantee of all payment obligationshef Supplier under the Agreement to the
Buyer; and

D. Capitalized terms used in this Guarantee but atberwise defined herein have the

meanings ascribed to them in the Agreement.

NOW THEREFORE for good and valuable consideration (the recempt sufficiency of which
are hereby acknowledged) the Guarantor hereby sige®llows:

1. Guarantee

Subject to the terms and conditions hereof, the r&uar absolutely, irrevocably and
unconditionally guarantees to the Buyer the full #imely payment when due, whether at stated
maturity, by acceleration or otherwise, of the paytor indemnity obligations of the Supplier:
(i) under the Agreement or (ii) under any awardoader under any binding arbitration or by a
court of competent jurisdiction in respect of thgrédement, and interest thereon accrued as
provided in the Agreement, irrespective of when hsuobligations were incurred
(the "Guaranteed Obligations); provided, however, that the applicable rateirgerest shall
never exceed the maximum rate permitted by law. dggregate amount of the Guarantor’s
liability under this Guarantee shall not exceed CANADIAN DOLLARS (Cdn. $p])

(the "Maximum Guarantee Amount’), plus reasonable legal fees and expenses papgliiee
Guarantor as provided herein. To the extent thppker fails to pay any Guaranteed Obligation,
the Guarantor shall pay to the Buyer the amountvdtign ten (10) Business Days after demand
for payment has been received by the Guarantor freBuyer in writing in accordance with
Section 11 hereof. The Guarantor shall also bdelifdr all reasonable out-of-pocket expenses
(including the legal fees and expenses of the Buymurred to collect or enforce any of the
Guaranteed Obligations; provided however, that $egal fees and expenses shall be payable by
the Guarantor only to the extent that the Buyesuscessful in enforcing the Guaranteed
Obligations. This Guarantee shall be a continuingrgntee effective during the term of the
Agreement and until fulfillment of, including paymtdn full of, the Guaranteed Obligations.
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2. Demand

The Guarantor’'s obligation to make payment undés Guarantee shall arise forthwith after
demand for payment has been received by the Guarmoin the Buyer in writing in accordance
with Section 11 hereof and the Guarantor’s liapifiir the Guaranteed Obligations shall bear
interest in accordance with the terms and conditieat forth in the Agreement. The only
condition (and no other document or proof or actidimer than as specifically provided in this
Guarantee is necessary as a condition) of the @Gtmr&ionouring its obligations under this
Guarantee shall be such demand for payment. Noenofithe Guaranteed Obligations need be

given in any form to the Guarantor at any time #relGuarantor waives any such notice and the

right to consent to the Guaranteed Obligationghén event that any payment to the Buyer in
respect of any Guaranteed Obligation is rescindedust otherwise be returned for any reason
whatsoever, including the insolvency or bankrupi€yhe Supplier or otherwise, the Guarantor
shall remain liable hereunder in respect of suchar@ueed Obligation as if such payment had

not been made.

3. Waivers

(8 The Guarantor waives any right to require as a itimndto its obligations
hereunder that:

(i)
(ii)

(iii)

(iv)

v)

(i)

collateral be applied to the Guaranteed Obligations

an action be brought against the Supplier or amgdPeother than the
Guarantor should the Buyer seek to enforce thegatiins of the
Guarantor,

a judgment be rendered against the Supplier oPangon other than the
Guarantor,

the Supplier or any other Person be joined in actjoa against the
Guarantor,

an action separate from one against the Guaraetbrdught against the
Supplier or any other Person or under any otheurggcor guarantee
held by the Buyer; and

any Supplier Event of Default under the Agreemeast diccurred.

(b)  The Guarantor further waives:

(i)

(ii)

12179061.15

all defences, set-offs, counterclaims, estoppefsigileges which might
but for this provision exonerate or discharge @nirits obligations
hereunder; and

notice of acceptance of this Guarantee, noticengfliability to which it
may apply, presentment, demand, protest and notickshonour, non-
payment or non-performance and marshalling of asset
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(c) The obligations of the Guarantor hereunder shalihan way be affected or
impaired by reason, and the Guarantor waives @istrio prior notice, of the
happening from time to time of any of the following

(i)

(ii)

(iii)

(iv)

v)

(Vi)

(vii)

(viii)

(ix)

)

12179061.15

any invalidity or unenforceability of all or any gpaf the Guaranteed
Obligations or any agreement or instrument relatm@r securing the
Guaranteed Obligations;

any insolvency, bankruptcy, reorganization or digson, or any
proceeding of the Supplier or any other guarantoluding without
limitation, rejection of the Guaranteed Obligatiamsuch bankruptcy;

extensions (whether or not material) of the time fmayment or
performance of all or any portion of the Guarant®&tigations;

the modification or amendment in any manner (wiretlienot material)
of the Agreement or the Guaranteed Obligations;

subject to applicable statutes of limitations, &milure, delay or lack of

diligence on the part of the Buyer or any othersBerto enforce, assert
or exercise any right, privilege, power or remedwferred on the Buyer
or any Person in the Agreement or at law, or atipaon the part of the

Buyer or such other Person granting an indulgemcextension of any

kind;

the settlement or compromise of any Guaranteedy@iodins;

the change of status, composition, structure orenamthe Supplier,
including by reason of merger, amalgamation, camtiite, dissolution,
reorganization or consolidation with or into anatlegal entity;

the release or waiver, by operation of law or othez, of the
performance or observance by the Supplier of arpress or implied
covenant, term or condition in the Agreement orghfrceability of any
covenant, term or condition thereof;

the release or waiver, by operation of law or othes, of the
performance or observance by any co-guarantor,tysuemdorser or
other obligor of any express or implied covenagrtnt or condition to be
performed or observed by it under the Agreementany related
document;

the failure to acquire, perfect or maintain peifactof any lien on, or

security interest in, any collateral provided bg ®upplier to the Buyer
or the release of any such collateral or the releasodification or

waiver of, or failure to enforce, any pledge, séguguarantee, surety or
other indemnity agreement in respect of such et
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(xi) the assignment of the Agreement and/or any rigig=etunder from or by
the Supplier to any other Person; and

(xir) any other circumstance similar, or having a simdffect, as those set
out in subsections 3(c)(i) through (xi) inclusivehich might constitute
in whole or in part a defence available to theas¢éeand discharge of this
Guarantee.

4. Limitation of Liability

The Guarantor shall not be liable hereunder for gpacial, consequential, incidental, punitive,
exemplary or indirect damages, including loss & akany property or claims of customers of
the Supplier or the Buyer, except to the extentidipally provided in the Agreement to be due
from the Supplier.

5. Indemnity

The Guarantor hereby indemnifies and saves the Bugmemnless from and against any and all
damages, losses, costs and expenses of any ndtatso@ver resulting from or in consequence
of any default, non-payment or non-performance ey $Supplier of its payment or indemnity
obligations: (i) under the Agreement or (ii) undemy award or order under any binding
arbitration or by a court of competent jurisdictionrespect of the Agreement, irrespective of
when such obligations were incurred, includingoitdigations to pay interest as provided in the
Agreement and all reasonable out-of-pocket experfsetuding legal fees and expenses
incurred to collect or enforce the Agreement); mied however, that the maximum amount
recoverable under the foregoing indemnity and etfser under this Guarantee shall be an
amount equal to the Maximum Guarantee Amount. bhtah, the Guarantor shall also be liable
to the Buyer for all reasonable out-of-pocket exasn(including legal fees and expenses of the
Buyer) incurred to collect or enforce this indeminpirovided however, that such legal fees and
expenses shall be payable by the Guarantor ontiidaextent that the Buyer is successful in
enforcing the indemnity provided herein. Any paymerade pursuant to this Section 5 shall be
reduced by any amount that is fully and indefegspialid by the Guarantor to the Buyer pursuant
to its obligations under Section 1 hereof.

6. Release of Guarantee

If Section 6.2(d) of the Agreement is applicabkert upon request by the Supplier, the Buyer
shall promptly return this Guarantee to the Guamaahd the Guarantor shall be released and
discharged of its obligations hereunder with respeany Guaranteed Obligations existing or

arising after the date that Section 6.2(d) of tlyge®ment is applicable.

7. Defences

The Guarantor reserves the right to assert altgjgetoffs, counterclaims and other defences of
the Supplier relating to the Guaranteed Obligatiasther than defences arising out of the
bankruptcy, insolvency, dissolution or liquidatiohthe Supplier.
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8. Subrogation

The Guarantor shall not be or claim to be subraate whole or in part, to the rights of the
Buyer against the Supplier under the Agreementtberwise, until (a) the Buyer shall have
received full and indefeasible payment of all Gaéad Obligations; and (b) either the
Agreement has been terminated or this Guarantedbé&@s terminated pursuant to the terms
hereof and the terms and conditions of the Agre¢rasrapplicable. Except as set out in this
Section 8, nothing contained in this Guaranteel dinait the rights at law and in equity of the
Guarantor to subrogation.

9. Representations
The Guarantor represents that:

€)) it is a [corporation duly incorporated] and existing under the laws of the
Province of[Ontario] [Note to Finalization: Reflect form and jurisdiction of
Guarantor] and has the corporate power and capacity to aritethis Guarantee
and to perform its obligations hereunder;

(b)  this Guarantee has been duly authorized, execut@dealivered by the Guarantor
and is a valid and binding obligation of the Guamarenforceable in accordance
with its terms;

(© no declaration, filing or registration with, or rm to, or licence, permit,
certificate, registration, authorization, consent approval of or from, any
Governmental Authority is necessary or required tfe@ consummation by the
Guarantor of the transactions contemplated byGigrantee; and

(d) the execution and delivery of this Guarantee ambpwance of its obligations
hereunder do not conflict with or result in a bireaé its constating documents or
by-laws, any applicable law, rule or regulationy idgment, order, contractual
restriction or agreement binding on it or affectitsgproperties.

10. No Waiver by the Buyer

No failure on the part of the Buyer to exercised an delay in exercising, any right, remedy or
power hereunder shall operate as a waiver theneofshall any single or partial exercise by the
Buyer of any right, remedy or power hereby grarttethe Buyer or allowed it by law or other
agreement be a waiver of any other right, remedyoarer and each such right, remedy or power
shall be cumulative and not exclusive of any othad may be exercised by the Buyer from time
to time. No term, condition or provision hereofany right hereunder or in respect hereof shall
be, or shall be deemed to have been, waived bBther except by express written waiver
signed by the Buyer, all such waivers to extendy dal the particular circumstances therein
specified.
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11. Notices

Any notice or other communication required or péted to be given hereunder shall be in
writing and shall be sufficiently given if transieitl by facsimile or delivered by hand or courier
delivery:

€)) if to the Buyer, to:
[*]

Attention: []
Facsimile: t

if to the Guarantor, to:

[*]

Attention: []
Facsimile: t

Notice delivered or transmitted as provided abokwallsbe deemed to have been given and
received on the day it is delivered or transmitfgdyided that it is delivered or transmitted on a
Business Day prior to 5:00 p.m. local time in tHacp of delivery or receipt. However, if a
notice is delivered or transmitted after 5:00 ploeal time or such day is not a Business Day,
then such notice shall be deemed to have been gindrreceived on the next Business Day.
Either party may, by written notice to the othdrage its address to which notices are to be
sent.

12.  Governing Law

This Guarantee shall be governed by the laws oPtbeince of Ontario and the laws of Canada
applicable therein. The Guarantor agrees that any action or proceeding against the
Guarantor arising out of or relating to this Guaeanagainst it may be brought in any court in
the Province of Ontario and the Guarantor irrevbcahd unconditionally attorns and submits to
the non-exclusive jurisdiction of such courts. Thgarantor irrevocably waives and agrees not to
raise any objection it might now or hereafter h&wehe bringing of any such suit, action or
proceeding in any such court, including any obgetthat the place where such court is located
is an inconvenient forum or that there is any othet, action or proceeding in any other place
relating in whole or in part to the same subjecttenraThe Guarantor agrees that any judgment
or order in any such suit, action or proceedingught in such a court shall be conclusive and
binding upon it and consents to any such judgmentaer being recognized and enforced in the
courts of its jurisdiction of incorporation or anther courts, by registration of such judgment or
order, by a suit, action or proceeding upon sudgmnuent or order, or any other means available
for enforcement of judgments or orders, at theaoptf the Buyer, provided that service of any
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required process is effected upon it as permitieddplicable law. Nothing in this section shall
restrict the bringing of any such suit, action oygeeding in the courts of any other jurisdiction.

13.  Severability

Each of the provisions contained in this Guararmge#istinct and severable and a declaration of
invalidity or unenforceability of any such provisior part thereof by a court of competent
jurisdiction shall not affect the validity or enéarability of any other provision of this Guarantee.

14.  Entire Agreement

This Guarantee constitutes the entire agreememtelet the parties pertaining to the subject
matter of this Guarantee. There are no warrant@sgitions, representations or agreements in
connection with such subject matter except as 8palty set forth or referred to in this
Guarantee.

15. Binding and Assignment

€)) This Guarantee and all of the provisions hereoll ffeabinding upon and enure to
the benefit of the parties and their respectiveces®ors and permitted assigns.
This Guarantee is not intended to confer upon dngrd?erson, except the parties
and their respective successors and permitted rsss@ny rights, interests,
obligations or remedies under this Guarantee.

(b) Neither this Guarantee nor any of the rights, egés or obligations under this
Guarantee shall be assigned by either party wittfwaiprior written consent of
the other party. Notwithstanding the foregoing, tife Buyer assigns the
Agreement to an assignee pursuant to Sectionsd)@5(16.5(e) thereof, then the
Buyer may assign this Guarantee to such assigng®wtithe consent of the
Guarantor or the Supplier.

16. Limitation Period

The limitation period applicable to any claim herder shall not begin to run until actual
demand is made by the Buyer pursuant to Sectiohh parties agree to extend such limitation
to six (6) years.

17.  Facsimile and Counterparts

The parties may deliver an executed copy of thiar&utee by facsimile and this Guarantee may
be executed and delivered by the parties in copatey. All such facsimiles and counterparts
shall together constitute one and the same agrdemen
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IN WITNESS WHEREOF, the parties hereto have duly executed this Gtrean
as of the day and year first above written.

[GUARANTOR] [BUYER]
By: By:
Name: p] Name: ]
Title: [e] Title: [e]
| have the authority to bind the corporation.
By:
Name: p]
Title: [e]

I/We have the authority to bind the Guarantor.
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EXHIBIT E

RECORDS UNDER FIPPA

Specific Inclusions to and Exclusions from the Defition of “Records” under FIPPA

The following shall be included in the definitiohR®ecords under the Agreement:

[e]

The following shall not be included in the defioriof Records under the Agreement:

[e]
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EXHIBIT F
CHP Il RFP

CHP Il RFP datedd], 2008, as amended, attached.
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EXHIBIT G
PROPOSAL

Proposal dateds| , as amended (if applicable), attached.

12179061.15



MILESTONE EVENTS AND MILESTONE DATES FOR THE FACILI

EXHIBIT H

TY

MILESTONE EVENT

MILESTONE DATE

(Month/Day/Year)
1. Obtain all Environmental and Site [o]
Plan Milestone Approvals
2. Financial Closing q]
3. Commercial Operation [e]
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EXHIBIT |

ARBITRATION PROVISIONS APPLICABLE TO SECTIONS 1.6, 1.7,1.8,1.9,1.10

AND 2.11

The following rules and procedures (thRules’) shall govern, exclusively, any matter or
matters to be arbitrated between the Parties udeeions 1.6, 1.7, 1.8, 1.9, 1.10 and 2.11 of this
Agreement.

1.

Commencement of Arbitration — If the Parties and, at the Buyer’'s option, alh&
Suppliers required by the Buyer to participate,enbeen unable to reach agreement as
contemplated in Sections 1.6, 1.7, 1.8, 1.9, 110.b1, as applicable, then the Buyer
shall commence arbitration by delivery a writtertic® (“Request) to the Supplier and
such Other Suppliers required by the Buyer to pipdte (collectively the Suppliers’).

If the Buyer has not already done so, the BuyeH shan deliver to the Suppliers the
names of all Suppliers. Within twenty (20) daydtad delivery of the Request, the Buyer
shall deliver to the Suppliers a written notice mwating an arbitrator who shall be
familiar with commercial law matters and has naafinial or personal interest in the
business affairs of any of the parties. Within ttye(RO) days of the receipt of the
Buyer’s notice nominating its arbitrator, the Sup shall by written notice to the Buyer
nominate an arbitrator who shall be familiar witbhnamercial law matters and has no
financial or personal interest in the businessiaffaf any of the parties. The two
arbitrators nominated shall then select a chaiisqerof the arbitration panel (the
“Arbitration Panel”) who shall be a former judge of a Superior Caurappellate court
in Canada.

Application to Court - If the Suppliers are unable to agree on the natiun of an
arbitrator within twenty (20) days of the receigttbe Buyer's notice nominating its
arbitrator, any Supplier or the Buyer may applyatqudge of the Superior Court of
Justice of Ontario to appoint the arbitrator. i thwo (2) arbitrators are unable to agree
on a chair person within thirty (30) days of themmwation or appointment of the
Suppliers’ arbitrator, any supplier or the Buyerynapply to a judge of the Superior
Court of Justice of Ontario to appoint the chanspe.

General - The Arbitration Panel, once appointed, shalcpexl immediately to determine
the Replacement Price or the Replacement Provis®ithe case may be, in accordance
with the OntarioArbitration Act, 1991 and, where applicable, the Ontario Intermatio
Commercial Arbitration Act, it being the intentiaf the Buyer and the Supplier that
there be, to the extent possible, one arbitratimterding and hearing to determine the
Replacement Price or the Replacement Provisionreddndtherwise agreed by the Parties,
the Arbitration Panel shall determine the conducthe arbitral proceedings, including
the exchange of statements of claim and defeneenéied for documentary and oral
discovery and whether to hold oral hearings witprasentation of evidence or oral
argument so that the award may be made withinithe period set out below. Each of
the Suppliers shall have a right to participatéhaarbitration proceeding.
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4. Consolidation — The Parties agree that should the ArbitrationePdetermine that the
Replacement Price or the Replacement Provisionsneethe determined through more
than one arbitration proceeding, then the Partigeeathat the Arbitration Panel shall
determine whether the arbitration proceedings shml consolidated, conducted
simultaneously or consecutively or whether anyhef arbitration proceedings should be
stayed until any of the others are completed.

5. Award - The award of the Arbitration Panel, which shiadlude the Replacement Price
or Replacement Provision, shall be made withinnsonths after the appointment of the
Arbitration Panel, subject to any extended datebéoagreed by the Parties or any
reasonable delay due to unforeseen circumstances.

6. Costs — The Parties shall pay their own costs of paréithg in the arbitration
proceedings.

7. Fees - Each of the arbitrators on the Arbitration Paskbll be paid their normal
professional fees for their time and attendancdsclwfees together with any hearing
room fees, shall be paid by the Buyer.

8. Computation of Time - In the computation of time under these Rulesmrorder or
direction given by the Arbitration Panel, exceptana contrary intention appears, or the
parties otherwise agree:

(8  where there is a reference to a number of daysdsstviwo events, those days
shall be counted by excluding the day on which fire event happens and
including the day on which the second event happeven if they are described
as clear days or the wordstieast are used;

(b)  statutory holidays shall not be counted;

(c) where the time for doing any act or any order ogation given by the Arbitration
Panel expires on a day which is not a Business a@yact may be done on the
next day that is a Business Day; and

(d)  service of a document or notice or any order axadion given by the Arbitration
Panel made after 4:00 p.m. (Toronto time), or gttane on a day which is not a
Business Day, shall be deemed to have been mattie orext Business Day.

9. Place of Arbitration - The arbitration, including the rendering of theard, shall take
place in Toronto, Ontario, which shall be the sdahe proceedings. The language to be
used in the arbitration shall be English.
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EXHIBIT J
DETERMINATION OF AVAILABILITY

The availability of the Facility in respect of a vgn Settlement Month
(the "Availability ") shall be calculated as set out below.

€)) First Contract Year

For each Settlement Month in the first Contract ryehe Availability of the
Facility will not be tested for the purposes of 8&ct10.1(n).

(b) Second and Third Contract Years

For the purposes of the formula to calculate Avmlity set out below, the Availability of
the Facility for each Settlement Month in the setand third Contract Years shall be
calculated as follows:

AV = (THM — OH — FMH) / (THM — FMH) x 100

to
er

where:
AV | is the Availability of the Facility (expressed a percentage figure);
OH | is the total number of Outage Hours in the pkbetween the Commercial Operation
Date and the last day of the applicable Settlertamith, subject to the following:
€)) in determining Outage Hours, an hour may be agldiitage Hour as a result pf
an Outage, including an inability of the Facility produce at the full Contract
Capacity or as a result of an Outage lasting fpai but not all of an hour. An
hour in which a partial Outage occurs will be caghas a fractional Outage Hour
by subtracting from one the quotient obtained byidilng: (i) the maximum
production in that hour that could have been addayiven the partial Outage (jn
MWh) by (ii) the Contract Capacity multiplied by @rhour (in MWh). Thig
fraction will be the contribution of that hour thet Outage Hours in the given
Settlement Month; and
(b) Outage Hours shall not include the hours of anya@eitwhere and to the extent
that the Outage is caused by an event of Forceuviaj@ncluding a Host Facilit
Force Majeure where the Supplier has elected nairtp
THM | is the total number of hours in the period betw#enCommercial Operation Date and
the last day of the applicable Settlement Month
FMH | is the total number of hours in the period betw#enCommercial Operation Date and
the last day of the applicable Settlement Monthrduwhich the Supplier was subject
an event of Force Majeure (including a Host Faclibrce Majeure where the Suppl
has elected not to run)
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Fourth Contract Year and Balance of Term

The Availability of the Facility for each Settlenmtévionth in the fourth Contract
Year and for the balance of the Term shall be daled as follows:

AV = (THM - OH —FMH) / (THM — FMH) x 100

where:

AV

is the Availability of the Facility (expressed a percentage figure);

OH

@)

(b)

is the total number of Outage Hours in the mesént 36 month perio
which ends on the last day of the Settlement Mostihject to the
following:

o

in determining Outage Hours, an hour may be aaladutage
Hour as a result of an Outage, including an ingbiiif the
Facility to produce at the full Contract Capacityas a result of
an Outage lasting for a part but not all of an ha@ur hour in
which a partial Outage occurs will be counted afaational
Outage Hour by subtracting from one the quotierttioled by
dividing: (i) the maximum production in that hourat could
have been achieved given the partial Outage (in WMW¥h(ii)
the Contract Capacity multiplied by one hour (in MVThis
fraction will be the contribution of that hour teet Outage Hours
in the given Settlement Month; and

Outage Hours shall not include the hours of anya@eitwhere
and to the extent that the Outage is caused byem ef Force
Majeure (including a Host Facility Force Majeure esd the
Supplier has elected not to run).

THM

is the total number of hours in the most recédtmonth period whic
ends on the last day of the Settlement Month.

—

FMH

Is the total number of hours in the most rec@tmonth period whic
ends on the last day of the Settlement Month dwihgh the Supplief
was subject to an event of Force Majeure (includinglost Facility,
Force Majeure where the Supplier has elected nairtp

—
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EXHIBIT K
FORM OF STATUTORY DECLARATION

IN THE MATTER OF a CHP Il Power
PROVINCE OF ONTARIO

Purchase Agreement dated ][
TOWIT (the "Agreement) between the Ontario Power

Authority and [insert name of Supplier]

(the "Supplier”)

I, [o]
OF THE [o]
IN THE [e]

SOLEMNLY DECLARE THAT

1. | am thee of the Supplier and as such, have knowledge ofrih#ers declared below,
and am duly authorized by the Supplier to exedute declaration. All capitalized terms
used in this declaration, unless otherwise stdtade the meanings ascribed to them in

the Agreement.

2. The Supplier entered into an Off-Take Agreementdide] with [insert Host name]
pursuant to which the Supplier supplied Useful H2atput from the Facility to the Host
Facility.

3. The Host Facility has permanently ceased to puechtias Facility’s Useful Heat Output
as a direct result da permanent closure of the operations of the Hodtacility / a
permanent cessation of the Host Facility’s requirerants for any of the Useful Heat
Output of the Facility as a result of a change inhe Host Facility’s industrial

processes]the details of which are described below:
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4. To the knowledge of the Supplier, the Host Fachi&s not acquired, nor does it intend to
acquire during the remainder of the Term, any tlaenergy from any source other than
the Facility, where such acquired thermal energyldcaeasonably be considered a

replacement, in whole or in part, of the Useful Heatput provided by the Facility.

5. The Supplier has (i) exhausted all commerciallysomable avenues of legal recourse to
enforce continuation or reinstatement of the pusehaf Useful Heat Output by the Host
Facility and (ii) failing such continuation or raitatement, exhausted all commercially
reasonable avenues of legal recourse to obtaimdiabcompensation from the Host
Facility and used the net proceeds of any compmemsao received to defer the
Restatement Date by the same amount of time teaR#statement Date would otherwise
have been deferred if the compensation so recdiaedinstead been revenue received
from continued Useful Heat Output sales to the Hrastility.

AND | make this solemn declaration conscientioustjieving it to be true, and knowing that it
is of the same force and effect as if made undér. oa

DECLARED BEFORE ME at thes| of
[e], in the [County/Region] of [e], on
[e], 20[e][e].

Commissioner for taking affidavits Name
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EXHIBIT L

FORM OF FORCE MAJEURE NOTICE

TO: ONTARIO POWER AUTHORITY

DATE:

RE: CHP Il Contract/PPA

Supplier: Project:

Contractual COD: OPA Approved Revised COD:

1. Description of events leading to Force Majeleyide reasonably full particulars of the

cause and timing of events relating to the invokedce Majeure) (If you are claiming a Hc

Facility Force Majeure, also provide an explanatafnwhy the event is not a Host Facility

Outage)

2. Effect of Force Majeure (Provide reasonably fadkticulars of the effect of the Force

Majeure on the Supplier’s ability to fulfill its digations under the Agreement)

3. Cost of Alternatives available to remedy or remahe Force Majeure (Provide

reasonably full particulars of alternatives avdgaio the Supplier to remedy or remove the Fg
Majeure, together with an estimation of related<@ath respect to each alternative)

4. Commercially Reasonable Efforts — Reasonably farticulars of efforts, if any

st

undertaken or contemplated by the Supplier to rgnoedemove the Force Majeure (or, in the.

case of a Host Facility Force Majeure, undertakercantemplated by the Host to remedy
remove the Host Facility Force Majeure, if knowrttte Supplier).
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EXHIBIT M
FORM OF OUTAGE NOTICE
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EXHIBIT Q
FORM OF GUARANTEE FOR HOST DEVELOPED CONTRACT FACIL ITY

THIS GUARANTEE dated as of-] is made and entered into betwee, g corporation
incorporated under the laws of [+] (the “Guaranjpé&hd [¢] (the “Buyer”).

RECITALS:

A. The Buyer andinsert name of Supplier] a [#],[¢] under the laws ofs] (“Supplier”),
have entered into a Combined Heat and PoyRawer Purchase Agreement /
Contract] dated as of <], (as extended, amended, replaced and supplemented
collectively, the “Agreement”);

B. The Guarantor is developing the Facility througd Supplier and owns and/or operates
the Host Facility that will receive Useful Heat @ut from the Facility;

C. The Guarantor will directly or indirectly berteffiom the Agreement;

D. Pursuant to the terms of the Agreement, the Bhgs required that the Guarantor shall
deliver a guarantee of all obligations of the Sigplnder the Agreement to the Buyer;
and

E. Capitalized terms used in this Guarantee butatbéerwise defined herein have the

meanings ascribed to them in the Agreement.

NOW THEREFORE for good and valuable consideration (the receipt sufficiency of which
are hereby acknowledged) the Guarantor hereby sige®llows:

1. Guarantee

Subject to the terms and conditions hereof, the r&uar absolutely, irrevocably and
unconditionally guarantees to the Buyer the fud @amely payment and performance when due,
of all obligations and liabilities of all kinds dhe Supplier to the Buyer, whether due or to
become due, absolute or contingent, set forthenAreement from time to time (including, in
respect of payment obligations, interest thereoorusmtl as provided in the Agreement),
irrespective of when such obligations were incur(dte “Guaranteed Obligations”). To the
extent that Supplier fails to pay or perform anya@@unteed Obligation, the Guarantor shall
promptly pay to the Buyer the amount due or perfammcause the performance of such
Guaranteed Obligation. The Guarantor shall alsoliftde for all reasonable out-of-pocket
expenses (including the legal fees and expenstggedBuyer) incurred to collect or enforce any
of the Guaranteed Obligations; provided howeveat guch legal fees and expenses shall be
payable by the Guarantor only to the extent that Buyer is successful in enforcing the
Guaranteed Obligations. This Guarantee shall berdginuing guarantee effective during the
term of the Agreement and until fulfillment of, lnding payment in full and performance of, the
Guaranteed Obligations.

2. Demand
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The Guarantor’s obligation to make payment andigueirform or cause performance under this
Guarantee shall arise forthwith after demand tloereés been received by the Guarantor from
the Buyer in writing in accordance with Section Hé€reof and the Guarantor’s liability for the
Guaranteed Obligations which are payment obligat&irall bear interest in accordance with the
terms and conditions set forth in the Agreemente ®hly condition (and no other document or
proof or action other than as specifically providiedhis Guarantee is necessary as a condition)
of the Guarantor honouring its obligations undes tGuarantee shall be such demand for
payment and/or performance. No notice of the Guaesh Obligations need be given in any
form to the Guarantor at any time and the Guarawtrves any such notice and the right to
consent to the Guaranteed Obligations. In the etetitany payment to the Buyer in respect of
any Guaranteed Obligation is rescinded or must reise be returned for any reason
whatsoever, including the insolvency or bankrupi€yhe Supplier or otherwise, the Guarantor
shall remain liable hereunder in respect of suclar@ueed Obligation as if such payment had
not been made.

3. Waivers

(&8 The Guarantor waives any right to require as a itiondto its obligations
hereunder that:

() collateral be applied to the Guaranteed Obligations

(i) an action be brought against the Supplier or ammgdPeother than the
Guarantor should the Buyer seek to enforce thegatiins of the
Guarantor,

(i)  a judgment be rendered against the Supplier orPamgon other than the
Guarantor,

(iv)  the Supplier or any other Person be joined in aciyom against the
Guarantor,

(V) an action separate from one against the Guaraettardught against the
Supplier or any other Person or under any otharrggor guarantee held
by the Buyer; and

(vi)  any Supplier Event of Default under the Agreemexst tccurred.
(b)  The Guarantor further waives:
() all defences, set-offs, counterclaims, estoppelprivileges which might
but for this provision exonerate or discharge inir its obligations

hereunder; and

(i) notice of acceptance of this Guarantee, noticengflability to which it
may apply, presentment, demand, protest and nofiaishonour, non-
payment or non-performance and marshalling of asset
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The obligations of the Guarantor hereunder shalihan way be affected or
impaired by reason, and the Guarantor waives @it rio prior notice, of the
happening from time to time of any of the following

(i

(ii)

(iif)

(iv)

v)

(vi)
(vii)

(viii)

(ix)

)

any invalidity or unenforceability of all or any paof the Guaranteed
Obligations or any agreement or instrument relatmgr securing the
Guaranteed Obligations;

any insolvency, bankruptcy, reorganization or disson, or any
proceeding of the Supplier or any other guaraniocjuding without
limitation, rejection of the Guaranteed Obligatiamsuch bankruptcy;

extensions (whether or not material) of the time fmayment or
performance of all or any portion of the Guarant®&tigations;

the modification or amendment in any manner (whedhenot material) of
the Agreement or the Guaranteed Obligations;

subject to applicable statutes of limitations, &ajure, delay or lack of

diligence on the part of the Buyer or any othersBerto enforce, assert or
exercise any right, privilege, power or remedy eor&d on the Buyer or
any Person in the Agreement or at law, or any acbio the part of the

Buyer or such other Person granting an indulgencextension of any

kind;

the settlement or compromise of any Guaranteedy@imins;

the change of status, composition, structure orenanthe Supplier,
including by reason of merger, amalgamation, comnte, dissolution,
reorganization or consolidation with or into anatlegal entity;

the release or waiver, by operation of law or othez, of the performance
or observance by the Supplier of any express oligghgovenant, term or
condition in the Agreement or the enforceabilityaofy covenant, term or
condition thereof;

the release or waiver, by operation of law or othsg, of the performance
or observance by any co-guarantor, surety, endansether obligor of

any express or implied covenant, term or conditorbe performed or
observed by it under the Agreement or any relatedichent;

the failure to acquire, perfect or maintain perfactof any lien on, or

security interest in, any collateral provided bg Bupplier to the Buyer or
the release of any such collateral or the relaaseljfication or waiver of,

or failure to enforce, any pledge, security, gusgan surety or other
indemnity agreement in respect of such collateral,
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(xi)  the assignment of the Agreement and/or any ridgigsstinder from or by
the Supplier to any other Person; and

(xif)  any other circumstance similar, or having a singifiect, as those set out
in subsections 3(c)(i) through (xi) inclusive, wiienight constitute in
whole or in part a defence available to the relems® discharge of this
Guarantee.

4. Limitation of Liability

The Guarantor shall not be liable hereunder for spacial, consequential, incidental, punitive,
exemplary or indirect damages, including loss & akany property or claims of customers of
the Supplier or the Buyer, except to the extentidipally provided in the Agreement to be due
from the Supplier.

5. Indemnity

The Guarantor hereby indemnifies and saves the Bugmemnless from and against any and all
damages, losses, costs and expenses of any ndtatso@ver resulting from or in consequence
of any default, non-payment or non-performance h®y $upplier of its obligations under the

Agreement, irrespective of when such obligationsewecurred, including its obligations to pay

interest as provided in the Agreement and all nealsle out-of-pocket expenses (including legal
fees and expenses incurred to collect or enforeédtdreement). In addition, the Guarantor shall
also be liable to the Buyer for all reasonable aftjpocket expenses (including legal fees and
expenses of the Buyer) incurred to collect or esédhis indemnity; provided however, that such
legal fees and expenses shall be payable by thea®oa only to the extent that the Buyer is

successful in enforcing the indemnity provided herény payment made pursuant to this

Section 5 shall be reduced by any amount thatllig &nd indefeasibly paid by the Guarantor to
the Buyer pursuant to its obligations under Sectidrereof.

6. Defences

The Guarantor reserves the right to assert altgjgetoffs, counterclaims and other defences of
the Supplier relating to the Guaranteed Obligatiasther than defences arising out of the
bankruptcy, insolvency, dissolution or liquidatiohthe Supplier.

7. Subrogation

The Guarantor shall not be or claim to be subraate whole or in part, to the rights of the
Buyer against the Supplier under the Agreementtberwise, until (a) the Buyer shall have
received full and indefeasible payment of all Ga&ad Obligations; and (b) either the
Agreement has been terminated or this Guarantedbé&@s terminated pursuant to the terms
hereof and the terms and conditions of the Agre¢rasrapplicable. Except as set out in this
Section 7, nothing contained in this Guaranteel dinait the rights at law and in equity of the
Guarantor to subrogation.

8. Representations
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The Guarantor represents that:

€)) it is a [corporation duly incorporated] and existing under the laws of the
Province of[Ontario] [Note to Finalization: Reflect form and jurisdiction of
Guarantor] and has the corporate power and capacity to aritethis Guarantee
and to perform its obligations hereunder;

(b)  this Guarantee has been duly authorized, execudealivered by the Guarantor
and is a valid and binding obligation of the Guamarenforceable in accordance
with its terms;

(© no declaration, filing or registration with, or rm# to, or licence, permit,
certificate, registration, authorization, consent approval of or from, any
Governmental Authority is necessary or required tfeg consummation by the
Guarantor of the transactions contemplated byGhiarantee; and

(d) the execution and delivery of this Guarantee ambpwance of its obligations
hereunder do not conflict with or result in a bireaé its constating documents or
by-laws, any applicable law, rule or regulationy idgment, order, contractual
restriction or agreement binding on it or affectitsgproperties.

9. No Waiver by the Buyer

No failure on the part of the Buyer to exercised an delay in exercising, any right, remedy or
power hereunder shall operate as a waiver theneofshall any single or partial exercise by the
Buyer of any right, remedy or power hereby grarttethe Buyer or allowed it by law or other
agreement be a waiver of any other right, remedyoarer and each such right, remedy or power
shall be cumulative and not exclusive of any othad may be exercised by the Buyer from time
to time. No term, condition or provision hereofany right hereunder or in respect hereof shall
be, or shall be deemed to have been, waived bBther except by express written waiver
signed by the Buyer, all such waivers to extendy dal the particular circumstances therein
specified.

10. Notices

Any notice or other communication required or pétead to be given hereunder shall be in
writing and shall be sufficiently given if transieitl by facsimile or delivered by hand or courier
delivery:

€)) if to the Buyer, to:
[*]

Attention: F]
Facsimile: ¢

(b) if to the Guarantor, to:

12179061.15



[*]

Attention: F]
Facsimile: ¢

Notice delivered or transmitted as provided abokallsbe deemed to have been given and
received on the day it is delivered or transmitfgdyided that it is delivered or transmitted on a
Business Day prior to 5:00 p.m. local time in tHacp of delivery or receipt. However, if a
notice is delivered or transmitted after 5:00 ploeal time or such day is not a Business Day,
then such notice shall be deemed to have been gindrreceived on the next Business Day.
Either party may, by written notice to the othdrage its address to which notices are to be
sent.

11. Governing Law

This Guarantee shall be governed by the laws oPtbeince of Ontario and the laws of Canada
applicable therein. The Guarantor agrees that any action or proceeding against the
Guarantor arising out of or relating to this Guaeanagainst it may be brought in any court in
the Province of Ontario and the Guarantor irrevbcahd unconditionally attorns and submits to
the non-exclusive jurisdiction of such courts. Thgarantor irrevocably waives and agrees not to
raise any objection it might now or hereafter h&wehe bringing of any such suit, action or
proceeding in any such court, including any obgacthat the place where such court is located
is an inconvenient forum or that there is any othet, action or proceeding in any other place
relating in whole or in part to the same subjectteraThe Guarantor agrees that any judgment
or order in any such suit, action or proceedingught in such a court shall be conclusive and
binding upon it and consents to any such judgmentaer being recognized and enforced in the
courts of its jurisdiction of incorporation or anther courts, by registration of such judgment or
order, by a suit, action or proceeding upon sudgmnuent or order, or any other means available
for enforcement of judgments or orders, at theaoptif the Buyer, provided that service of any
required process is effected upon it as permitieddplicable law. Nothing in this section shall
restrict the bringing of any such suit, action oygeeding in the courts of any other jurisdiction.

12. Severability

Each of the provisions contained in this Guararmge#istinct and severable and a declaration of
invalidity or unenforceability of any such provisior part thereof by a court of competent
jurisdiction shall not affect the validity or enéaability of any other provision of this Guarantee.

13. Entire Agreement

This Guarantee constitutes the entire agreemenieleat the parties pertaining to the subject
matter of this Guarantee. There are no warrant@sgitions, representations or agreements in
connection with such subject matter except as 8palty set forth or referred to in this
Guarantee.
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14. Binding and Assignment

€)) This Guarantee and all of the provisions hereoll feabinding upon and enure to
the benefit of the parties and their respectivecas®ors and permitted assigns.
This Guarantee is not intended to confer upon dngrd?erson, except the parties
and their respective successors and permitted rsss@ny rights, interests,
obligations or remedies under this Guarantee.

(b) Neither this Guarantee nor any of the rights, egés or obligations under this
Guarantee shall be assigned by either party wittfwaiprior written consent of
the other party. Notwithstanding the foregoing, tife Buyer assigns the
Agreement to an assignee pursuant to Sectionsd)@5(@6.5(e) thereof, then the
Buyer may assign this Guarantee to such assigng®wtithe consent of the
Guarantor or the Supplier.

15. Limitation Period

The limitation period applicable to any claim herder shall not begin to run until actual
demand is made by the Buyer pursuant to Sectiohh parties agree to extend such limitation
to six (6) years.

16. Facsimile and Counterparts

The parties may deliver an executed copy of thiar&utee by facsimile and this Guarantee may
be executed and delivered by the parties in copatty. All such facsimiles and counterparts
shall together constitute one and the same agrdemen

IN WITNESS WHEREOF, the parties hereto have duly executed this Gtrean
as of the day and year first above written.

[GUARANTOR] [BUYER]
By: By:
Name: p] Name: ]
Title: [e] Title: [e]
| have the authority to bind the corporation.
By:
Name: p]
Title: [e]

I/We have the authority to bind the Guarantor.
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EXHIBIT R

FORM OF COMPANY REPRESENTATIVE NOTICE

Attention: [Notice Contact]

Re: [Contract Name] dated [Contract Date], betweefiSupplier Name] and the Ontario Power
Authority (“the OPA”) — Company Representative and Notices Provisions

Section[e]: [Supplier Name]s Company Representative
Name: [o]
Title: [o]
Mailing Address: [Name]
[Address1]
[Address2]
[City], [Province], [Postal Code]
Telephone: [Telephone]
Facsimile: [Fax]
E-Mail Address: [E-Mail]
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EXHIBIT S
FORM OF CONFIDENTIALITY UNDERTAKING

TO: ONTARIO POWER AUTHORITY (the “Buyer”)

RE: CHP Il Power Purchase Agreement datede] (the “PPA") between[e] (the
“Supplier”) and the Buyer

WHEREAS the Supplier is a party to the PPA,
AND WHEREAS the undersigned is a Secured Lender or prospeSteared Lender;

AND WHEREAS the Supplier wishes to disclose Confidential Infation contained in the
PPA to the undersigned with respect to the finagoifhthe Facility such disclosure is prohibited
without the provision to the Buyer of this Confidiatity Undertaking;

NOW THEREFORE the undersigned covenants and agrees in favotineoBuyer to hold any
and all Confidential Information confidential onetherms set out in Article 8 of the PPA as
applicable to the Supplier, mutatis mutandis.

All capitalized terms used in this Confidentialityhdertaking and not defined herein shall have
the respective meanings ascribed thereto in the PPA

DATED the day of , 800][
[SUPPLIER]
By:
Name: p]
Title: [e]

[SECURED LENDER]

By:

Name: p]
Title: [e]
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EXHIBITT

CERTIFICATE OF LIABILITY INSURANCE

INSTRUCTIONS:

 This Certificate of Liability Insurance must bengpleted by the Supplier's insurance agent or broke
and submitted to the Ontario Power AuthoritPPA”) prior to commencement of the Works Refer

to Section 2.8 of the CHP Il Power Purchase Agredrdated ¢] (the “Agreement) for a detailed
description of insurance requirements, includirguieed coverages.

* Insurer’s standard certificate of insurancen@ acceptablein lieu of this Certificate of Liability
Insurance.

* It is understood that this Certificate of Liahjiliinsurance is issued as information only. It does
amend, extend or alter coverages afforded by thieigmdescribed herein.

» Unless otherwise stated, capitalized terms usethis Certificate of Liability Insurance have the
meanings given to them in the Agreement.

» Submit completed Certificate of Liability Insu@nto:
Ontario Power Authority
120 Adelaide Street West
Suite 1600
Toronto ON M5H 1T1
Attention: [OPA to insert Contact]

Identification of Named Insured

Named Insured as it appears in the Policy

Named Insured Address

City / Town Province Postal Code

Identification of Contract

Project Name:

Legal Name of Supplier:

Contract Facility Location:

General Liability Insurance

General Liability Insurer’s General Liability Insurer’s Policy Term - From /To
Name Policy Number (day, month, year)

Limit of Liability (per Aggregate Limit if Applicable| Deductible or Selfdnred
occurrence) Retention (SIR")
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Umbrella and Excess
Liability Insurer (if applicable)

Umbrella and Excess Liability
Policy Number

Policy Term - From /To
(day, month, year)

Limit of Liability (per
occurrence)

Aggregate Limit if Applicable

Deductible or SIR

Coverages Provided by Commercial General Liability(*CGL") and, if applicable,

Umbrella and Excess Policies

(Check applicable caages)

Owner’s and Contractor's
Protective Liability O

Blasting OO

Operation of Attached
Machinery O

Personal Injury Liabilityd

Pile Driving or Caisson Work
O

Forest Fire-Fighting Expense
O

(7]

Non-Owned Automobile
Liability O

Removal or Weakening of
Support of Property, Building
orLand O

Sudden and Accidental
Pollution Liability OJ

Products and Completed
Operationd]

Elevator and Hoist Liability
O

Employees as Additional
Insuredd]

Personal Injury and
Advertising
Liability O

Occurrence Basis Property
Damagel

Broad Form Property Damag
O

1)

Contingent Employers
Liability O

Blanket Contractudd

Tenants Legal Liability]

Cross Liability[d

Medical Expense $10,000 Peg
Persor]

rintentional Acts for the
Protection of Persons or

Propertyd

Building Material
Replacement Covdd

Non-owned Watercraft up to
metersO

Automobile Liability Insurance

Auto Insurer's Name

Auto Insurer’s Policy Number

Policy Term - Frono/T
(day, month, year)

Limit of Liability (per
occurrence)

Aggregate Limit if Applicable

Deductible or SIR

Wrap-Up Liability Insurance

Wrap-Up Liability Insurer’'s
Name

Wrap-Up Liability Insurer’s
Policy Number

Policy Term - From /To
(day, month, year)
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Limit of Liability (per Aggregate Limit if Applicable| Deductible or SIR
occurrence)

Coverages Provided for Wrap-Up Liability Include

Afforded to all interested Completed Operations Period
parties including Buyer, (Specify)

Supplier, Contractor and Subr

Contractordd

Certification

The undersigned hereby certifies that:

» The policies described herein, subject to thexims, conditions, and exclusions, have been issutte
named insured and are in full force and effect.

» The OPA, the Government of Ontario, and eaclhefforegoing Person’s respective directors, offig
and employees are added as additional insuredsctoigentified policy with respect to liability aing in
the course of performance of the obligations of $lu@plier under, or otherwise in connection with
identified Agreement.

» Coverages afforded under policies described hengil not be cancelled or materially changed
restrict coverage unless sixty (60) days prior temitnotice has been given to the OPA at the adq
shown on page 1 of this Certificate of Liabilityslirance and each of the policies have been endturg
this effect.

» The undersigned is an authorized representafieach of the insurance companies listed hereis,
full knowledge of the facts set forth herein anidwes them to be true.

er

th

to
Iress
ed

ha

Name of Issuing Agent or Brokerage

Address of Issuing Agency or Brokerage

City/Town Province Postal Code Phone Number
Name of Authorised Signature of Authorised Date of Issue
Representative (Print) Representative
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EXHIBIT U
CERTIFICATE OF PROPERTY INSURANCE

INSTRUCTIONS:

 This Certificate of Liability Insurance must bengpleted by the Supplier's insurance agent or broke
and submitted to the Ontario Power AuthoritPPA") prior to commencement of the Works Refer

to Section 2.8 of the CHP Il Power Purchase Agredrdated ¢] (the “Agreement) for a detailed
description of insurance requirements, includirguieed coverages.

* Insurer’s standard certificate of insurancent acceptablein lieu of this Certificate of Property
Insurance.

* It is understood that this Certificate of Progeirisurance is issued as information only. It does
amend, extend or alter coverages afforded by thieigmdescribed herein.

* Unless otherwise stated, capitalized terms usethis Certificate of Property Insurance have the
meanings given to them in the Agreement.

» Submit completed Certificate of Property Insuetm
Ontario Power Authority
120 Adelaide Street West
Suite 1600
Toronto ON M5H 1T1
Attention: [OPA to insert Contact]

Identification of Named Insured

Named Insured as it appears in the Policy

Named Insured Address

City / Town Province Postal Code

Identification of Contract

Project Name

Legal Name of Supplier

Contract Facility Location

Property Insurance

Insurer's Name Insurer's Policy Number Policy Term - From /To
(day, month, year)

Form of Policy (check Builder's Risk O Installation Floater]
applicable)
Property Insurancgl Equipment Breakdown Other (Specifyl)
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Insuranced
Business Interruptiofl Limits of Liability (per Deductible or Self-Insured
occurrence) Retention (SIR")

Coverages Provided by this palicy provides the fabwing

All Risks O Primary and not Contributory| Stated Amount]
with any other Policyd
Replacement Codl interests of Contractors, Waiver of Subrogation against

Subcontractors and others witleach Insured
an Insurable Interesi

FloodO Earthquakel

Certification

The undersigned hereby certifies that:

» The policies described herein, subject to thexims, conditions, and exclusions, have been issutte
named insured and are in full force and effect.

» The OPA, the Government of Ontario, and eaclhefforegoing Person’s respective directors, offig
and employees are added as Named Insured to eb@pigentified.

» Coverages afforded under policies described hengil not be cancelled or materially changed
restrict coverage unless sixty (60) days prior temitnotice has been given to the OPA at the adq
shown on page 1 of this Certificate of Propertyuhasice and each of the policies have been endtog
this effect.

» The undersigned is an authorized representafieach of the insurance companies listed hereis,
full knowledge of the facts set forth herein anidwes them to be true.

er

to
Iress
ed

ha

Name of Issuing Agent or Brokerage

Address of Issuing Agency or Brokerage

City/Town Province Postal Code Phone Number
Name of Authorised Signature of Authorised Date of Issue
Representative (Print) Representative
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EXHIBIT V

MATTERS REQUIRED TO BE ADDRESSED IN TEST PROTOCOL

This Exhibit V sets forth matters to be addressgdhe Supplier in the Test Protocol for
Capacity Check Tests, submitted by the SupplignedBuyer for review and approval pursuant
to Section 15.7 of the Agreement.

Introduction

The Capacity Check Test will be a test to demotestraaximum continuous simultaneous
production of Electricity and Useful Heat Output tbe Facility, while operating within all
applicable Laws and Regulations and equipmentdimit

Each test will be a minimum of four (4) continudusurs at stable conditions where the Facility
is not a Dual Fuel Facility. The Facility will béasted up and brought up to the test load point
and stabilized for a minimum of thirty (30) minuteperating within all applicable Laws and
Regulations and equipment limits.

Upon the start of each test and during each hotingluhe test, data will be recorded. Fuel
supplied, Electricity output, and Useful Heat Outpull be recorded from revenue grade
metering. If revenue grade metering is unavailadternatives will be proposed for approval by
the Buyer in advance of the Capacity Check Test.

The measured Electricity output shall be net ofi&aService Load and Auxiliary Loads. The
Station Service Load and Auxiliary Loads shall udg all equipment, including lighting,
pumping, ventilation and other ancillary equipmémat would be operational during normal
plant operation. If any equipment contributindStiation Service Load is supplied from a source
outside the Facility or otherwise not reflectedtiie metered Electricity output of the Facility,
then the Electricity consumption of such equipmemall be submetered during the test and
subtracted from the metered Electricity outputhef Facility. Use of engineering estimates for
such equipment may also be acceptable providedribastimation methodology is approved in
advance by the Buyer as part of the Test Protocol.

The Useful Heat Output shall be measured usingnieygrade metering capable of measuring
the thermal energy accurately to within +/- 1% ahdll be net of all thermal energy returned to
or imported by the Facility that cannot be shutdaffing the test. The metering for Useful Heat
Output delivered to the Host Facility shall be kechat a point as close to the delivery point to
the Host Facility as practical. The thermal enarsyrned from the Host Facility and any other
sources of thermal energy supplied to the Fac8inll be measured using revenue grade
metering capable of measuring thermal energy atayre within +/- 1%.

The fuel supply shall be measured by revenue grestering.

The Test Protocol submitted by the Supplier in eespf Capacity Check Tests for the Facility
shall include, at a minimum, the following elements
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General

This section must state the Facility name and daperéocation, and a brief comment on the
objectives of the test.

Facility Description

A description of the Facility must be provided inting all major equipment and all equipment
comprising the Station Service Load and Auxiliaryads. The description will also include
expected operating ranges, and any operating tions

The description shall include:

(&8 A single line diagram of the electrical layout dfet Facility, including Auxiliary
Loads, sources for supply of Station Service Loatkreal to the Facility and all
Electricity metering locations.

(b) A layout diagram for the supply of Useful Heat Quttp the Host Facility, return of
thermal energy to the Facility and any other saiafehermal energy supplied to the
Facility and all thermal metering locations.

(c) A fuel supply diagram showing all fuel sources thoe Facility and all fuel metering
locations

Demonstration Test Plan Description

A description of the test plan shall include prawis as appropriate, for submetering or
estimation of Auxiliary Loads and Station Servicead supplied from outside the Facility (or
otherwise not reflected in the measured Electrioityput of the Facility) and measurement of
thermal energy returned to the Facility from thesH&acility and any other thermal energy
supplied from outside the Facility.

Testing Contractor

Identify the testing contractor, if applicable, limting the name, address, and phone number of
the project manager, and discuss prior project respee.

Test Program Organization

An organizational chart must be included showingegal organization, delegation of authority,
names and duties of all personnel involved. A wks®on must be provided to include the
gualifications of all personnel involved in relatito the duties assigned to them.
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Test Program Objectives

The objectives of the test program must be discussdetail and shall include (as a minimum)
the following information:

€)) applicable rules, permits, permit limits, condisoor agreements;

(b)  the operating load points (percent of design cayaeit which the equipment will
operate during the testing;

(© Auxiliary Loads and Station Service Load suppliednf outside the facility (or
otherwise not reflected in the measured Electriatytput of the Facility) and
proposed methodology for estimating these loads;

(d) the thermal energy expected at the operating lo@tgpat which the equipment will
operate during the testing

(e) provision for measurement of thermal energy retinoethe Facility from the Host
Facility and any other thermal energy supplied fiaumside the Facility

)] discussion of how the proposed test program wffillithe requirements of Capacity
Check Test and all applicable rules, permit cond#j and agreements;

() proposed test date(s); and

(h)  expected date of test report submittal. The sowest report is required to be
submitted to the department within sixty (60) dagfs test completion, unless
otherwise specified.

Test Procedures
Instrumentation and Equipment Description

This section must provide descriptions and diagrahtwving and listing all instrumentation to
be used during the test and latest calibrationréssiits.

Test Procedures

This section must provide description of proposest procedures that satisfy the general
requirements of this Test Protocol.
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Capacity Check Test Report

The Test Protocol shall also contain a proposetineufor the Capacity Check Test report that

will set out the results of the Capacity Check Test

The report shall have a cover page with signatafem officer of the Supplier and the project

manager for the Capacity Check Test.

The Capacity Check Test report shall also includlentormation set forth above in this Test

Protocol.

In addition, the Capacity Check Test report shatlude test data, sample calculations, and test
calculations in appendices, including any adjustnenthe measured Electricity output pursuant

to Exhibit W of the Agreement.

A sample of test report contents is shown in the edow:

Sample Capacity Check Test Report Outline

1. Cover
a. Company name
b. Name of the consulting company performing thes®test (if applicable)
c. Name of Facility
d. Date of test

2. Signature Page or Cover Letter
a. Endorsement by project manager
b. Endorsement by authorized representative oSthmplier
c.  Written approval by the Buyer of the Test Protoc

3. Introduction
a. Project description and location
b. Test purpose
c. Description of equipment, number of years iwviser
d. Testdates
e. Names of observers: industry, Buyer and comsu(tnclude titles)

4, Summary of Results
a. Electricity output (net of Station Service Laawl Auxiliary Loads)
(1) Average measured output for each hour of the te
(2) Any adjustment to Electricity output pursuamBxhibit W
(3)Test run average for each determination

b. Useful Heat Output (net of thermal energy reddrto or imported by the Facility)
(1) Average measured output for each hour of thie te
(2) Test run average for each determination

c. Fuel Supply
(1) Average measured output for each hour of thie te
(2) Test run average for each determination
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d. Heat Rate
(1) Average for each hour of the test
(2)Test run average for each determination

Discussion of errors, both real and apparent

5. Methods and Calculations
a. Use equations described in the applicable tedtads
b. Show a step-by-step complete calculation ofteserun
c. Include any deviations from applicable calcwiasi or test methods
d. Include methods, descriptions and equations

6. Appendices
a. Raw field data
b. Source test log documenting times of sourceetestts
c. Sample calculation (including any adjustmentBlectricity output pursuant t
Exhibit W)
d. All project participants and titles
e. Related correspondence
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EXHIBIT W
ADJUSTMENT TO ELECTRICITY OUTPUT IN CAPACITY CHECK TESTASA
RESULT OF FAILURE TO MEET USEFUL HEAT OUTPUT REQUIR EMENT
If the Measured UHO during a Capacity Check Tetdss than the lesser of:

(2) 15% of the sum of the measured Electricity outmd the Measured UHO
during the Capacity Check Test, or

(2)  the Proposed Useful Heat Output for the applic&8alason,

then Electricity output of the Facility for purpesef the Capacity Check Test shall be adjusted
as follows, depending on whether the amount seinquéragraph (1) or (2) is the lesser amount:

(2) If the amount set forth in paragraph (1) abovehss esser amount, then the adjusted
Electricity output for the Capacity Check Test sbal equal to:

Adjusted Electricity Output = (1 -0.15) x Meesti UHO
0.15

For example if the measured Electricity output ahd Measured UHO during the
Capacity Check Test were 90 MW and 10 MW respelgtivhen the adjusted Electricity
output would be:
Adjusted Electricity output = (1-0.15)x 10 MR A5

= 56.7 MW

(2) If the amount set forth in paragraph (2) abovehs esser amount, then the adjusted
Electricity output for the Capacity Check Test sbal equal to:

Adjusted Electricity Output = _ (1 — Proposed Wééfeat Percentage) x Measured UHO
Proposed Useful Heat Percentage

where Proposed Useful Heat Percentage is expressexd fraction and is calculated for the
applicable Season.

For example, if the Contract Capacity and Propdsseful Heat Output for the relevant
Season were 88 MW and 12 MW, respectively, andrteasured Electricity output and
Measured UHO during the Capacity Check Test wer®®0 and 10 MW, respectively,

then the adjusted Electricity output would be edaal

Adjusted Electricity Output = [1—-12/(12+88)1L0 MW / [12/(12+88)]
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(1-0.12) x 10 MW/ (0.12)
0.88 x 10 MW / 0.12
73.3 MW

In no event shall the adjusted Electricity outpetedmined as a result of the above calculations
be greater than the measured Electricity outpunhduhe Capacity Check Test. Accordingly, if
the adjusted Electricity output determined as alted the above calculations is greater than the
measured Electricity output during the Capacity ¢khkest, then the measured Electricity output
during the Capacity Check Test shall be considaasdthe adjusted Electricity output as
determined in this Exhibit W.
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EXHIBIT X

ACTUAL USEFUL HEAT OUTPUT PERCENTAGE CALCULATION AN D REPORTS

For any years in which the Facility is not subjerta Permanent Restatement or an Indefinite
Restatement, the Actual Monthly Useful Heat Outgnd Total Monthly Output and the Actual
Useful Heat Output Percentage for each Contract ¥kall be calculated and reported by the
Supplier on an annual basis as follows:

The “Actual Useful Heat Output’ in any hour shall be the Useful Heat Output deled to the
Host Facility as measured at the delivery pointhte Host Facility net of any thermal energy
returned from the Host Facility and net of any tharenergy imported to the Facility.

The “Actual Monthly Useful Heat Output” in any Settlement Month shall be sum of the
“Actual Useful Heat Output” for every hour to theipt in time during such month that the
Delivered Electricity equals 125% of the Proposeshiftly Delivered Electricity.

The ‘“Total Monthly Output ” in a given month shall be the Delivered Electyicip to the point
in time during such month that the Delivered Eledyr equals 125% of the Proposed Monthly
Delivered Electricity.

The Actual Monthly Useful Heat Output, Total MontiDutput and Actual Useful Heat Output
Percentage for the Contract Year shall be presentadable as follows:

A B C

Month Actual Monthly Useful Heat Output Total Monthly Output Actual Useful Heat
Output Percentage
(MWh) (MWh) for the Contract Year

January [A (A+B)]

February

March

April

May

June

July

August

September

October

November

December

Total

In addition, the Supplier shall provide to the Bug# of the raw data used in the calculation of
the Actual Monthly Useful Heat Output.
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EXHIBITY

METERING PLAN

Metering Plan

Submitted by:

[Note to Finalization: Insert Supplier’s legal nanje
(the “Supplier”)

in respect of:

[Note to Finalization: Insert Facility name]
(the “Facility”)

to:
Ontario Power Authority
(the “Buyer”)
Prepared by

[State Name of Preparer]

Date



Representations

The Supplier represents and warrants that:

(i)

(ii)

(iif)

(iv)

the Supplier is, as of the date hereof, in compBawith the applicable requirements of
Section 2.8 of the Combined Heat and Power Il Pd¥achase Agerement between the
Supplier and the Buyer dated as of ¢raay of «, 200 (the “CHP 1l PPA”);

all of the representations and warranties set ouSection 7.1 of the CHP Il PPA
continue to be true and correct in all materiapeess as of the date hereof;

to the best of the Supplier's knowledge, the Spas not in breach or default of any
obligation of the Supplier contained in the CHPPRA; and

all statements, information, technical specificatisheets, drawings, metering data,
formulae, calculations, meter models, instrumentde® and all other relevant
information contained herein are complete and ateuin all material respects and no
material information required to fulfill the objéats to be derived from this Metering
Plan is omitted.

Acknowledgements and Agreements

The Supplier acknowledges and agrees that:

(i)

(ii)

(iif)

(iv)

v)

the Buyer’s approval of this Metering Plan, if giedh is based on the Buyer’s reliance on
the above representations being true and correct;

this Metering Plan is a binding obligation of thepBlier enforceable by the Buyer in
accordance with the terms of the CHP 1l PPA,;

it shall not make any material changes to this kiegePlan and the metering installation
described herein in whole or in part without the/&ts prior written approval;

in approving this Metering Plan, the Buyer is n@pm@ving the design safety and
suitability of the metering installation. The Buyend its consultant (if any), have
reviewed the Metering Plan only to the extent respliin the CHP Il PPA. Review of
design safety and suitability is not required ie @HP Il PPA as the responsibility for
this lies solely with the Supplier;

the Buyer’s approval of the Metering Plan, if paed, does not constitute a warranty or
guarantee that the Facility’'s metering installatisnproperly designed and meets all
applicable laws in Canada. The responsibilitytfos lies solely with the Supplier;
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(vi)  the Buyer’s approval of the Metering Plan, if pideal, shall not be used for any purpose
other than that stipulated in the CHP 1l PPA. Bupplier shall not use or rely upon the
Buyer’s approval to represent to a third partymy ananner that the Buyer has approved
the design, safety and integrity of the Facilityistering installation;

(vii)  the Metering Plan is a project-specific documellian approval for one project does not
make the method of data collection, validationyatipent and calculation, in whole or in
part, approved for one project acceptable for agrqtinoject.

Covenants

The Supplier covenants that:

() it shall implement the Metering Plan in all resgemtd without material deviation;

(i) it shall provide the Buyer with a commissioningae for all revenue meters referenced
in the Metering Plan prior to any use of meteretd diar the purpose of a Capacity Check

Test pursuant to Section 15.6 of the CHP |l PPAL an

(iii) it shall at all times comply with its obligationentained in the CHP Il PPA.

Revision Block

Revision  Reason for Issue/Description Date
. First approved issue of the Metering Plan
Approvals
Supplier’s Signature Buyer’s Signature
Name: Name:
Title: Title:

Date: Date:
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l. INTRODUCTION

Purpose of the Metering Plan

* To identify all instruments used for the measuretmanthe Facility’'s net Electricity
output & net Useful Heat Output. Such instrumentsst comply with the requirements
of the CHP Il PPA,;

* To clearly show the method of how net Electricitytmut & net Useful Heat Output for
the Facility will be measured validated, adjusted a&alculated for the purpose of the
CHP Il PPA. Such method will be used for the psmof Capacity Check Test and
reporting to the Buyer as required in the CHP IAPP

* To determine the Actual Useful Heat Ouptput Pemgatas stipulated in the CHP Il
PPA. The Facility’s total net output and net Uséfaat Output are established using the
Buyer’'s approved method;

* To specify the technical requirements to enableeBuyg have remote real time meter
readings access as stipulated in the CHP Il PPA,;

* To satisfy the requirements for achieving Comméi©gaeration as stipulated in the CHP
Il PPA.

IESO Market Participation

Remote Meter Readings — Access by the Buyer
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[I.  ELECTRICAL POWER METERING
System Description
List of Meters/Instruments
Net Power Output — Before Restatement
Measurement (Explain how data is measured)
Validation (Explain how data is validated)
Adjustment (Explain how data is adjusted/editedpiplicable)
Calculations (Primary & Backup)

MWh gecrricai= Gross Electricity Output — Auxiliary Loads — @a Service Load
(serviced externally) — Other adjustments

Net Electricity Output — After Restatement
Measurement (Explain how data is measured)
Validation (Explain how data is validated)
Adjustment (Explain how data is adjusted/editedpiplicable)
Calculations (Primary & Backup)

MWh gecrricai= Gross Electricity Output — Auxiliary Loads — a Service Load
(serviced externally)— Other adjustments

Maintenance & Calibration
Regular Maintenance (Explain who/how meters arentaaied)
Frequency of Calibration

Updating the Buyer’s Calibration Records
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. METERING OF THERMAL HEAT
System Description
List of Meters/Instruments
Net Useful Heat Output
Measurement (Explain how data is measured)
Validation (Explain how data is validated)
Adjustment (Explain how data is adjusted/editedpiplicable)
Calculations (Primary & Backup)
MWAh thermai= Y, MeX He =Y My X H, = > M; x H;
Where:

M. is the mass flow of heat exported from the CHRecyc

Heis the enthalpy of heat exported from the CHPeycl

M; is the mass flow of heat returned to the CHP cycle

H, is the enthalpy of heat returned to the CHP cycle

M; is the mass flow of heat externally added to Ciifec

H; is the enthalpy of heat externally added to théChlicle

e, r, i denote respectively the number of expetynn and import processes in the

combined heat and power cycle.

Maintenance & Calibration
Regular Maintenance (Explain who/how meters arentaaied)
Frequency of Calibration

Updating the Buyer’s Calibration Records
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IV.  FUEL METERING
System Description
List of Meters/Instruments
Primary Fuel
Measurement (Explain how data is measured)
Validation (Explain how data is validated)
Adjustment (Explain how data is adjusted/editedpiplicable)
Calculations (Primary & Backup Meters)
Secondary Fuel
Measurement (Explain how data is measured)
Validation (Explain how data is validated)
Adjustment (Explain how data is adjusted/editedpiplicable)

Calculations (Primary & Backup Meters)

V. EXHIBITS

Exhibit 1: Single Line Diagrams

Drawing Drawing Title Revision Date
Number

Exhibit 2: Three Line Diagrams

Drawing Drawing Title Revision Date
Number
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Exhibit 3: Flow/Process Diagrams & Other Drawings

Drawing Drawing Title Revision Date
Number
Exhibit 4: Electrical Metering Technical Data
Main Metering
Meter Model Description Quality/
Number Number Accuracy
Backup Metering
Meter Model Description Quality/
Number Number Accuracy
Exhibit 5: Thermal and Other Metering Technical Dat
Main Metering
Instrument Model Description Quality/
Number Number

Accuracy
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Backup Metering

Instrument
Number

Model
Number

Description

Quality/
Accuracy
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